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Formal Instrument of Agreement

Formal Instrument of Agreement made at Sydney on the Award Date

Parties Principal:
Name: Water NSW ABN 21 147 934 787
Address: Level 14, 169 Macquarie Street, Parramatta NSW 2150
Contractor: @
Name: [Insert name of Contractor] ABN [insert] C)
Address: [insert] &
O
Background S\
A. The Principal is committed to: O
(a) capturing, storing and releasing water in efficient, effective, safe and
financially responsible manner; /7
(b) supplying water in complionceN ppropriate standards of quality;
(c) ensuring that declared co@’r areas and water management works in
such areas are managed protected so as to promote water quality, the

protection of public b@&b and public safety and the protection of the
Environment;

(d) providing for nnlng design, modelling and construction of water
s‘roroges a r water management works; and

(e) moun’r g cnd operating the works of the Principal efficiently and
ecQ)mK:olly and in accordance with sound commercial principles,
(’roge’rh bjectives).

B. Th&ﬂ} al intends to procure the delivery of [insert description of the Project] (the

C. &oving regard fo the Objectives and the Project, the Contractor has represented to
the Principal that it has the necessary skill, experience, available resources and
professional competence to carry out the Contractor's Activities.

D. The Confractor has agreed to carry out the Contractor's Activities on the terms and
conditions of the Contract.

The parties agree

The Principal and the Contractor promise to carry out and complete their respective obligations
in accordance with the Contract.

Unless the context indicates otherwise, capitalised terms in this Formal Instrument of Agreement
have the meaning given in the attached General Conditions of Contract.

1
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Signed as an agreement

Signed for and on behalf of Water NSW ABN
21 147 934 787 by its authorised delegate in
the presence of:

Signature of witness Signature of authorised delegate

Full name of witness Full name of authorised delegate @

Date Date

Executed by [Insert name of Contractor] ABN
[insert] in accordance with section 127 of the O
Corporations Act 2001 (Cth): ’Q
7/
\

Signature of director Wure of company secretary/director

Full name of director O Full name of company secretary/director

Date Q’) N Date

2
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OR, where the Contractor is executing under a power of attorney:

Executed on behalf of [Insert name
of Contractor] ABN [insert] by its
attorney

Name of attorney (print)
Under power of attorney
Registration Number / Book Number

(Powers of attorney created in Victoria do not have a number.
Insert the date of the power of attomey instead.)

Name of withess (print)

—_——— — — — —

Signature of attorn

By execuﬁngumen’r the
attorney stategthdtthe attorney has
received no ndijce of revocation of
the power of attorney

3
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General Conditions of Contract

1. Definitions and interpretation
1.1 Definitions
In the Contract, unless the context indicates otherwise:

Act of Prevention means any one of:

(a) a breach of the Contract by the Principal;

(b) any other act or omission of the Principal, the Principal's Repre @/e or
an Other Contractor engaged by the Principal; or t)

(c) a Variation the subject of a Direction by the Principal's RQresenTo‘rive.

Appendix means the Appendix to these General Conditions fract.

Approval means any licence, permit, registration, cons prrovol, determination,
certificate, administrative decision, permission or oth @Jiremen’r of any Authority
having any jurisdiction in connection with the Cont@r‘s Activities or under any
applicable Law, which must be obtained or so’risﬁed o carry out the Confractor's
Activities for their intended purpose.

%vernmen’rol or local government
Qr Tribunal, department, commission, public
pooration or instrumentality.

Authority includes any governmental or se
authority, administrative or judicial bad
authority, agency, Minister, statutor @

Award Date means: 0

[ J
(a) where a Stand er Deed exists the date on which the Contract came
intfo exis’renc@e’rermined in accordance with the Standing Offer Deed;
or @

(b) otherwiSe) the date on which the Formal Insfrument of Agreement has been
si@ by the last party to sign.
[ J

Busine DQ means a day other than a Saturday, Sunday or public holiday in New
Sout, sor27,28,29, 30 or 31 December.

e in Law means a change in an existing Law or a new Law, but does not

(a) a change in an Approval or a new Approval; or
(b) a change in an existing Law, or a new Law, relating to faxes.
Change of Control means, in relation to the Contractor:

(a) if the Contractor comes under the Conftrol of a person (acting alone or
together with its Associates (as defined in the Corporations Act)) who did
not Control the Contractor on the Award Date; or

(b) if a person (acting alone or together with its Associates(as defined in the
Corporations Act)) who was in Confrol of the Contractor on the Award Date
stops having Control of the Conftractor,

4
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other than as a result of:

(c) a restructure of the Contractor or any "Related Entity" (as defined in the
Corporations Act) of the Contractor that does not change the "Ultimate
Holding Company" (as defined in the Corporations Act) of the Contractor;
or

(d) a transfer or issue of any securities listed on any recognised stock or securities
exchange.

Claim includes any claim for an increase in the Contract Price or for payment of
money (including damages) or for an extension of time:

(a) under, arising out of, or in any way in connection with, the Cor¢5@
including any Direction of the Principal's Representative;

(b) arising out of, or in any way in connection with, the Com‘Qc’ror's Activities or
either party’s conduct before the Contract; or

(c) otherwise at Law or in equity, including by s’rof@%n fort (for negligence or
otherwise, including negligent misrepresento@ r for restitution.

Code of Conduct means the Principal's Code of CoRdutt which is available at
https://www.waternsw.com.au/ do’ro/osse‘rs/p@f file/0007/134674/Code-of-
Conduct-WaterNSW.pdf or upon request fro&’rhe Principal's Representative, as

updated from fime to tfime.
Confidentiality Undertaking means oé@n the form of Schedule 10 of the Appendix.

Consequential Loss means any:

(a) loss of income, Qs @ evenue, loss of profit, loss of financial opportunity, loss
of business or |@ss ®f business opportunity, loss of contract, loss of goodwiill,
loss of use or%s f production (whether the loss is direct or indirect); or

(b) direct orindifect financing costs,

Contra
%Oa)ei‘rher:

whether gril or future, fixed or unascertained, actual or contingent.
e

ns the contractual relationship between the parties constituted by:

(i) where a Standing Offer Deed exists, the Purchase Order issued by
the Principal in accordance with the terms of the Standing Offer
Deed; or
(ii) otherwise, the Formal Instrument of Agreement;
(b) these General Conditions of Contract;
(c) the Key Details, as amended (if applicable) by a Purchase Order;
(d) the Schedules, Exhibits and Appendix;
(e) the Statement of Work; and
5
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(f) the other documents (if any) referred to in the Key Details.

Contract Price means the amount specified in the Key Details as adjusted, subject to
clause 18.5, under the Contract.

Contractor's Activities means all things or tasks which the Contractor is, or may be,
required to do to comply with its Contract obligations and includes the performance
of Variations, Tests and rectification work.

Contractor's Representative means the person so named in the Key Details or any
other person from fime to tfime appointed as the Contractor's Representative in
accordance with clause 3.5.

Control in relation to an entity (as defined in section 9 of the Corporatio @ has the
meaning given in section 50AA of the Corporations Act as if section 504 (4) (b) were
replaced with the words "only has that capacity as a result of acti e bare
frustee for another person". §

Corrective Maintenance Services means those Confrom Activities described as
'‘Corrective Maintenance Services' in the Statement , which are generally
corrective, reactive or unplanned in nature.

Corporations Act means the Corporations Act 2001 (Cth).

7/
Corrective Maintenance Fee has the meonin%given in Schedule 2.
1

Act 2015 (NSW) and the Dams Safety

Dams Safety Legislation means the Dor@\qﬁe

Regulation 2019 (NSW). O

Deed of Novation means the d in Schedule 7 of the Appendix.

Defect means any aspect o Contractor's Activities which is not in accordance
with the requirements of% onfract and includes any defect in the Serviced
Equipment to the exteMf caused or contributed to by the Confractor's Activities.

Defects Liability ﬂo eans the period described in the Key Details.

Deliverables@ons all items, materials, documentation (including the Design

Docume and any plans, drawings, manuals and specifications), software and
produ oduced, created or developed for the Principal by or on behalf of the
C r as part of providing the Contractor's Activities for the purposes of, orin

@ tion of, this Contract, irrespective of whether they are produced, created or

VEloped prior o the Award Date.

&besign Documentation means all design documentation (including drawings, designs,
specifications, manuals, patterns, models, samples, calculations and the like) and
other information which is necessary for the Contractor to perform the Contractor's
Activities.

Direction means any decision, demand, determination, direction, instruction, noftice,
order, rejection or requirement.

Environment includes the meaning given to that ferm at common law and in any
legislation in force in New South Wales including any land, water, atmosphere,
climate, sound, odour, taste, the biological factor of animals and plants and the social
factor of aesthetic.

)
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Environmental Law means any Law regulating or otherwise relating to the Environment
including any Law relating to land use, planning, pollution of air, water, soil or
groundwater, chemicals, waste, the use of tfransport, storage and handling of
dangerous goods, the health or safety of any person or any other matters relating to,
but not limited to, the protection of the Environment, health or property.

Force Majeure Event means:
(a) riot, war, invasion or act of foreign enemies, acts of terrorism, or hostilities;
(b) jionising radiation or contamination, radio activity from any nuclear fuel or

from any nuclear waste from the combustion of nuclear fuel, radioactive,
toxic, explosive or other hazardous properties of any explosive as bly or

nuclear component; C
(c) pressure waves caused by aircraft or other aerial devices tr ling af sonic
or supersonic speeds;

(d) industrial action in the form of a strike that is not sp&@o, or caused by,
the Conftractor; and

(e) earthquakes, flood, fire or other physical disaster, but excluding
weather conditions, regardless of severity,

/7
but only where: A
(f) such events or circums’ronce;&

(i) are beyond the @onoble conftrol of the affected party;

(ii) where th ected party is the Contractor, are such that a
compet ontractor would not have been able to prevent or
over% e the effect of such events or circumstances on the
pefiormance of the Contractor's obligations under the Contract if
exercised the care, skill, diligence, prudence and foresight
Ag sonably or ordinarily expected of a competent, qualified,
kiled and experienced contractor providing similar services; and

° N are not caused or contributed to in whole orin part by a breach
C_) by the affected party of the Contract; and

( if the affected party is the Contractor, the Contractor has taken all
reasonable steps to mitigate the effects of such events or circumstances on
$ its performance of the Contractor's Activities.

Formal Instrument of Agreement means the formal instrument of agreement to which
these General Conditions of Contfract are attached.

General Conditions of Contract means these General Conditions of Contract.

GST or Goods and Services Tax means the tax payable on taxable supplies under the
GST Legislation.

GST Legislation means the A New Tax System (Goods and Services Tax) Act 1999 (Cth)

and any related Act imposing such tax or legislation that is enacted to validate,
recapture or recoup such tax.

7
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Guarantor has the meaning given in clause 4.6(a){ii).
Handover Period means the period referred to in clause 21.3.

Handover Services means the tasks to be performed by the Contractor pursuant to
the Handover Services Management Plan.

Handover Services Management Plan means the "Handover Services Management
Plan" to be prepared by the Confractor in accordance with clause 21.6.

Incoterms 2020 means the publication called the ICC Incoterms published by the
International Chamber of Commerce, 2020 Edition.

Insolvency Event means in relation to a party to the Confract, any of The@@ing:

(a) the party informs the other party in writing, or its creditors ge\&éjlly, that the
party is insolvent or is unable to proceed with the Con’rrd‘{ for financial
reasons;

(b) a frustee, receiver, receiver and manager, in‘rek%’receiver, controller,

I'fquidator, liquidator or

administrator, custodian, sequestrator, provis@
|

any foreign law equivalent or other perso
the party; @

milar power is appointed to

(c) the party:

(i) becomes bankrupt \ﬁen’r within the meaning of section 95A
of the Corporati or under any bankruptcy, insolvency or
analogous Law;

(ii) would b @hed by a court to be insolvent under section
459C @we Corporations Act;

(iii) fcmx omply with a statutory demand (within the meaning of
n 459F(1) of the Corporations Act) and fails fo remedy that
re within 7 days after being required in writing to do so by the
arty issuing the statutory demand;

° N makes any assignment in bankruptcy or makes any other
c_)\ assignment for the benefit of creditors;
\O (v) seeks relief from its obligations to creditors under any bankruptcy,
@ insolvency or analogous Law;
$ (Vi) commences any proceeding, files a petition or proposal to take

advantage of any act of bankruptcy or insolvency;

(vii) resolves to, consents to or acquiesces in the appointment of a
trustee, receiver, receiver and manager, interim receiver,
controller, administrator, custodian, sequestrator, provisional
liquidator, liquidator or other person with similar power of itself or of
all or a portion of its assets; or

(viii) files a petition or otherwise commences any proceeding seeking
fo enferinfo any compromise, reorganisation, arrangement,
composition or readjustment under any applicable bankruptcy,
insolvency or analogous Law affecting creditors’ rights or consents

8
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to, or acquiesces in, the filing of such a petition, or
commencement of such proceedings; or

(d) any actis done or event occurs which, under applicable Law, has a similar
effect to anything mentioned in paragraphs (b) or (c).

Intellectual Property Rights means all present and future rights in relation to patents,

designs, frademarks, copyright or other protected intellectual property rights (or any
rights to registration of such rights) whether created before or after the Award Date

and whether existing in Australia or otherwise.

Key Details means the particulars which appear in Schedule 1.

Key Performance Indicators or KPIs means the key performance indico’r(ﬁ:)@

(a) in Schedule 8 of the Appendix; and &\)

(b) if any, set outin Schedule 3. S\O

Law means: \

(a) any legally binding law, legislation, statut Qegulo‘rion, subordinate
legislation, rule, by-law, order, proclomot@ecree, ordinance, directive or
code which is enacted, issued or promylgo ed by the Commonwealth or

any State or Territory government;
(b) common law and equity; 0\

(c) Approvals; and O

(d) any other relevant ority requirements.

[ J
Legal Opinion means a I@}L pinion:

(a) from: @

(i) awyers to the Contractor, authorised to practise in the place of
incorporation of the Contractor, stating that this Contract is
05\\ binding and enforceable against the Contractor; or
ii)

lawyers to the Guarantor, authorised to practise in the place of

\O incorporation of the Guarantor, stating that the parent company
@ guarantee is binding and enforceable against the Guarantor,

$ (as applicable);
(b) which states that it may be relied upon by the Principal; and
(c) in a form reasonably satisfactory to the Principal.
Moral Rights means any of the moral rights defined in the Copyright Act 1968 (Cth) or
other analogous rights arising under any other Law that exists or may come to exist

anywhere in the world.

Motor Vehicle Insurance means a policy of insurance covering vehicle third party
bodily injury and property damage in respect of all vehicles to be used by the

9
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Contractor (whether owned, rented or leased) in connection with the Contractor's
Activities.

Notice of Dispute has the meaning given in clause 15.1.

Objectives means those objectives stated in paragraph A of the Background.
Option Period 1 means the period stated in the Key Details.

Option Period 2 means the period stated in the Key Details.

Option Period 3 means the period stated in the Key Details.

Other Contractor means any supplier, contractor, consultant, artist, ’rrod%%;@én or
other person engaged to do work other than the Confractor or its Subc ctors.

Payment Schedule means the document (if any) in Schedule 2. &

Performance Adjustments means the amount(s) by which th ract Price may be
adjusted in accordance with Schedule 2.

Personnel means: O

(a) in respect of the Contractor, any direcprs, officers, employees, consultants,
agents and Subcontractors of The%nfrocfor; and

(b) in respect of the Principal, anydikectaors, officers, employees, consultants,

agents and contractors of@ rincipal (other than the Confractor).

Policies and Procedures means jag most recent versions of the policies and
procedures available at https./AvywWw.waternsw.com.au/about/information/policy,
and any other policies orprures of the Principal noftified to the Contractor from
fime to fime, each as upq% d from time to time.

PPSA means the Per@ProperTy Securifies Act 2009 (Cth) and regulations made
under that Act.

Pre-existing in respect of a party means:
[ J
(a) \n Intellectual Property Rights belonging to that party that are pre-existing
Jas at the Award Date, but does not include any Intellectual Property Rights
developed by the Contractor or any of its Personnel for the purposes of, orin
anticipation of, carrying out the Confractor's Activities; or

&Ib) any Intellectual Property Rights that are brought into existence by or on
behalf of that party, other than as a result of the performance of that party's
obligations under this Contract,

and used by a party in performing its obligations under this Contract.
Principal's Representative means the person so nominated in the Key Details or any
other person nominated by the Principal from time to time under clause 3.2 to replace

that person.

Product Liability Insurance means a policy of product liability insurance:

10
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(a) covering the respective rights and interests and liabilities to third parties of
the Principal, the Contractor, the Principal's Representatives and alll
Subcontractors from fime to time;

(b) covering the parties' respective liability to each other; and
(c) which complies with the requirements set out in clause 5.5(c),

for loss or damage to property (including the Principal's property) and the death of or
injury to any person (other than liability which the Law requires to be covered under a
Workers Compensation Insurance policy) arising out of, or in any way in connection
with, the Deliverables or any other goods or materials supplied by the Confractor in
the course of performing the Contractor's Activities. @

Professional Indemnity Insurance means a policy of insurance to coverﬁ ims for
breach of professional duty (whether owed in contfract or otherwise) y actor
omission in rendering of services by the Contractor or its Subcont d&ors in carrying out
the Contractor's Activities. O

Project has the meaning given to this term in the Backgro#gd.
Public Liability Insurance means a policy of public li 'Qﬂsuronce:

(a) covering the respective rights and in’rer,esfs and liabilities to third parties of
the Principal, the Contractor, the Principal's Representatives and all
Subcontractors from time to timg;

(b) covering the parties' respeC'j%bili’ry to each other; and
(c) which complies with ’@quiremen’rs set out in clause 5.5(c),

for loss or damage to prope@ncluding the Principal's property) and the death of or
injury to any person (o’rhq_}on liability which the Law requires to be covered under a
Workers Compenso’rion%s ance policy) arising out of, orin any way in connection
with, the cOntrocfor@ ivities.

Purchase Order means:
(a) ° Xg a Standing Offer Deed exists, the 'Purchase Order' issued under the
C nding Offer Deed (if any) and includes any annexures, schedules, exhibits
nd aftachments to the Purchase Order; and
@ otherwise, a purchase order (or any document or documents together
$ referred to by the Principal as the purchase order) issued by the Principal to

the Confractor for the purposes of invoicing and payment.

Qualifying Cause means:

(a) an Act of Prevention;
(b) a Force Majeure Event; or
(c) a Direction to suspend that satisfies clause 10.9(c){ii).

Routine Maintenance Fee has the meaning given in Schedule 2.
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Routine Maintenance Services means those Contractor’s Activities described as
'Routine Maintenance Services' in the Statement of Work, which are generally routine,
planned, scheduled, preventative or regular in nature.

Separable Portion means a separable portion of the Contractor's Activities required to
be carried out at a specified or separate area or location, identified as such in the Key
Details.

Serviced Equipment means the assets, equipment or other property to be maintained
under this Contract as set out in the Serviced Equipment List.

Serviced Equipment List means the list of Serviced Equipment set out in the Statement

of Work (as amended in accordance with clause 8.18). @

Site means any land made available by the Principal to the Con’rroc’ror arry out
the Confractor's Activities, if any, including any such land describe{ Statement
of Work.

Software means any software, firmware, computer code or eroﬂon files
provided, developed or modified or required to be provid&d, developed or modified,
by the Contractor to or for the Principal in connection the Conftractor's Activities
or the Deliverables (including any developments, m tions, enhancements,
adaptations or derivative works made in respect o@oge items).

SOP Act means the Building and Constructio Ind/us’rry Security of Payment Act 1999
(NSW). A

Source Code means, in respect of a @ore, firmware, computer code or
configuration files (Computer Progra@ the human readable code of such Computer
Programs, and includes associ software including scripts and applets (collectively
comprised in a complete cop @I of the foregoing in executable code) and alll
compliers, tools, language men‘ro’rion necessary to operate, maintain and
modify the executable copy of that Computer Program including all technical
documentation and s ications in respect of that Computer Program, including
any other informati essary for a reasonably skilled computer programmer to

understand the @1 logic of the software, frmware, computer code or
configuration files ahd to perform any of those acts in relation fo it.

Sianding)f% eed means the deed entitled "Standing Offer Deed" between the
n

Confr d the Principal to which these General Conditions of Contfract are
if applicable).
tement of Work means:
& ) the document in Exhibit A (if any); and
(b) where a Standing Offer Deed exists, any Statement of Work attached to the

Purchase Order.
Step-In Right has the meaning given in clause 15A.

Subcontractor means any person engaged by the Contractor for the performance of
any of the Contractor's Acfivifies.

Term means the period described as such in the Key Details (as extended pursuant to
clause 2.3).
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Tests means:

(a) the tests and procedures specified in the Statement of Work;
(b) any other tests required by the Principal's Representative; and
(c) any other tests required to ascertain whether the Contractor's Activities or a

specified part thereof meet the requirements of the Contract,
and each of them is a Test.

Unconditional Undertaking means an unconditional undertaking (duly stamped) on

terms, and given by a financial institution, approved by the Principal (and { erms of
the unconditional undertaking set out in Schedule 1 of the Appendix ar ved by

the Principal). 0

Variation means, unless otherwise stated in the Contract, any cho?‘%f to the
Conftractor's Activities including any addition, increase, decr, o ission, deletion or
removal to or from the Contractor's Activities. e\

WHS Legislation means legislation relating to health an xy at work including:

(a) the Work Health and Safety Act 2011 (Ns@nd
7
(b) the Work Health and Safety Regumz 2017 (NSW).
WHS Management Plan means the wor h'and safety plan to be prepared by the

Contractor under clause 7.5, which

(a) set out in adequate detqil the procedures the Confractor willimplement to
manage the Contr r's’Activities from a work health and safety
perspective; e 6

(b) describe how& Contractor proposes to ensure the Confractor's Activities
are perfor onsistently with WHS Legislation; and

(c) complﬁ’rh the specific requirements of Part 6.4 of the Work Health and

S Regulation 2017 (NSW) in relation to the matters that a WHS
. K gement plan must include.

Wor car means a written Direction given by the Principal’s Representative in
nce with clause 8.19(c).

Q
$ rkers Compensation Insurance means a policy of insurance to insure against liability

or death of orinjury to employees, including liability by statute and at common law.

1.2 Interpretation

In the Contract:

(a) headings are for convenience only and do not affect interpretation;

and unless the context indicates a contrary intention:

(b) an obligation or liability assumed by, or a right conferred on, 2 or more

persons binds or benefits them jointly and severally;
13
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"person” includes an individual, the estate of an individual, a corporation, an
Authority, an association or a joint venture (whether incorporated or
unincorporated), a partnership and a trust;

areference to a party includes a party's executors, administrators,
successors and permitted assigns, including persons taking by way of
novation and, in the case of a trustee, includes a substituted or additional
frustee;

areference to a document (including the Conftract) is fo that document as
varied, novated, ratified or replaced from time to time;

areference to a statute includes its delegated legislation and o;@ence
to a statute or delegated legislation or a provision of either inc
consolidations, amendments, re-.enactments and replacemehs;

a word importing the singular includes the plural (and v'&verso), and a
word indicating a gender includes every other ge @

a reference to a party, clause, schedule, exhibb\o’:’rc:chmenf or annexure is
a reference to a party, clause schedule, exh@o achment or annexure to
or of the Contract, and a reference to th act includes all schedules,
exhibits, attachments and annexures to iﬁ

if the time for giving any nofice, iss g{:my certificate, making any payment
or doing any other act required\$’e rmitted by the Contract, falls on a day
which is not a Business Day, ’rh@{ me for giving the notice, issuing the
certificate, making the pa or doing the other act will be taken to be
on the next Business Day; Cj

if a word or phrase js.given a defined meaning, any other part of speech or
grammatical fd& that word or phrase has a corresponding meaning;

"includes" in &y #O0rm is not a word of limitation;
a refere& 0 "$" or "dollar" is to Australian currency;
‘rh@rd "Subcontractor” includes suppliers and consultants;

\ ny term in Schedule 2 or the Statement of Work refers to a term included
n Incoterms 2020, the rules and definitions governing that ferm in Incoterms
2020 will apply;
any reference to the Deliverables, Confractor's Activities, Design
Documentation or any other document or thing being fit for their infended
purpose (or any similar reference) will be read as referring to the purpose
having regard to any purpose contemplated in or reasonably ascertainable
from:

(i) the Confract and, if applicable, any Standing Offer Deed; and
(ii) to the extent relevant for determining the purpose in connection

with a Variation, any document provided by the Principal to the
Contractor specifically in connection with the Variation;

14
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() to the extent that:

(i) any amounts are payable to the Contractor under the Contract
by reference to hourly or daily rates; and

(ii) the Conftractor's Personnel is engaged in the relevant Contractor's
Activities for an increment of time less than a full hour or day (or for
one or more full hours or days plus an increment of time less than a
full hour or day) (as applicable),

the Conftractor will be entitled to payment in respect of such time on a pro
rata basis; and

(a) a reference to any Authority, institute, association or body is: C>®

() if that Authority, institute, association or body is re fituted,
renamed or replaced or if the powers or func&ws of that
Authority, institute, association or body are erred to another
organisation, deemed to refer to the recOwstitlted, renamed or
replaced organisation or the organis n 1o which the powers or
functions are fransferred, as the c y be; and

(i) if that Authority, institute, associgtion or body ceases to exist,
deemed to refer to the organisation which serves substantially the

same purposes or objec’rx that Authority, institute, association or
body.

No bias against drafting party O(\

No term or provision of the Con t will be construed against a party on the basis that
the Confract or the tferm in ion was put forward or drafted by or on behalf of that

party. \
Provisions Iimi’rin@g?cluding liability

Any provision of:hA ontract which seeks to limit or exclude a liability of a party, is to
be construed gs doing so only to the extent permitted by applicable Law.

Discreﬁ{ﬁ\

Su&@’r any express provision in the Contract to the contrary:

&@ a provision of the Contract which says that the Principal or the Principal's

Representative "may" do or not do something is not to be construed as
imposing an obligation on the Principal or the Principal's Representative to
do or not do that thing; and

(b) there will be no procedural or substantive limitation upon the manner in
which the Principal or the Principal's Representative may exercise any
discretion, power or enfitlement conferred by the Contract.

Without limiting the previous paragraph, neither the Principal nor the Principal's
Representative will be under any obligation to exercise any such discretfion, power or
entitlement, for the benefit of the Contractor or as required by any other legal
doctrine which in any way limits the express words used in the provision of the
Contract conferring the discretion, power or entitlement.
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1.6 Avuthorities

(a)

(c)

The Conftract will not in any way unlawfully restrict or otherwise unlawfully
affect the unfettered discretion of the Principal to exercise its functions and
powers pursuant to any legislation.

Without limiting clause 1.6(a), anything the Principal does or fails to do or
purports to do, pursuant fo its respective functions and powers under any
legislation will be deemed not to be an act or omission by the Principal
under the Contract.

Without limiting the Contractor's rights under clause 8.4, the Confractor:

(i) waives any Claims that it may have against the Print@ﬁ a
result of the exercise by the Principal of its respec%f ctions and
powers under any legislation; and

(ii) acknowledges and agrees that: é

A. there are many Aufhori‘riesx&g jurisdiction over aspects
of the Conftractor's Activi nd other matters
affecting and affecte e Conftractor's Activities;

B. such Authorities mgy from time to time exercise their
statutory functidns and powers in such a way as to
disrupt, inte ith or otherwise affect the Contractor's
Ac’rivi’ries,‘n:&ihi g. the exercise by persons (including
individ cting on behalf of such Authorities of
powe d functions including as necessary for such

A rities to comply with their statutory functions and
ers); and

[ J
C. C,D\ it bears the full risk of all occurrences of the kind referred
\ to in clause 1.6(c)(ii)B and will not be entitled to make,
@ and the Principal will not be liable upon, any Claim
4 arising out of orin any way in connection with such
occurrences.

1.7 Separd @ortions
In

e Contractor's Activities as are comprised in the relevant Separable Portion.

R
1.8 Novation

(a)

(b)

(c)

fract clauses 5.1 and 5.3 and clauses 2, 9 and 10 apply separately to each
le Portion and references therein to the Contractor's Activities mean so much

The Principal may at any time, at its sole discretion, novate the Contract to
any other person.

If the Principal elects to novate the Contract in accordance with paragraph
(a), the Principal will provide the Contractor with a duly completed Deed of
Novation and the Confractor must execute the Deed of Novation and
return it to the Principal within 5 Business Days of receipt of the relevant
Deed of Novation.

If the Contractor fails to properly execute the Deed of Novation within the
time period specified in the previous paragraph, then for the purpose of
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executing the Deed of Novation, the Confractor irevocably appoints the
Principal to be its attorney with full power and authority to complete the
particulars and execute, sign, send and deliver in the name of the
Contractor the Deed of Novation and all notices, deeds and documents for
that purpose.

1.9 Indexation and review of rates
If specified in the Key Details, the rates and prices in the Payment Schedule will be
adjusted by the method of indexation or adjustment (if any) set out in Schedule 2.
2. Parties’ obligations @
2.1 Contractor's obligations c—)
(a) The Contractor must carry out the Contractor's Ac’rivi’ries{u%fhe Term.
(b) The Confractor must ensure that the Contractor's A\ s will be fit for their
intended purposes. \
2.2 Principal’s obligations O
The Principal must, in accordance with the requir;r&s of the Confract:
(a) allow the Contractor to perfornﬁ*on’rroc’ror's Activities;
(b) give the Confractor sufficien’r’%ss to the Site to allow it to carry out the
Contractor's Activities on ’r@] er of:
(i) the date Th@e Contractor has provided the Principal's
Reprqse@i with:
A. 8 any Unconditional Undertaking and parent company
@ guarantee required under clause 4;
AB. any evidence of any insurance taken out by the
@ Contractor which is required under the Contract; and
[ J
3\\ C. a duly executed Confidentiality Undertaking as required
\Ocj by clause 6.15(b); or
@ (ii) the date specified in the Statement of Work;
c) subject to other provisions of the Contract affecting access, confinue o
allow the Confractor sufficient access to the Site to enable it fo carry out the
Contractor’s Activities; and
(d) pay the Contract Price.
23 Extension of Term
(a) The Principal may (in its absolute discretion):
(i) extend the Term once by a period up to Option Period 1;
17
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(ii) if the Principal exercised its right to extend the Term by a period up
to Option Period 1 in accordance with clause 2.3(a)(i) extend the
Term once by a period up to Option Period 2; and

(iii) if the Principal exercised its right to extend the Term by a period up
to Option Period 2 in accordance with clause 2.3(a)(ii) extend the
Term once by a period up to Option Period 3,

by giving written notice at least 30 days before the end of the Term (or such
other notice period as the parties may agree).

(b) Any extension exercised in accordance with paragraph (a) will be on the
terms and conditions in effect on, and takes effect from, the endﬁhe then
current Term but the Contract Price payable for the further peu | be
equal to the Contract Price payable for the prior equivolen@r' d of the
original Term, escalated by the amount set out in the Ke{D S.

3. Personnel g\( )
3.1 Principal’'s Representative \

(a) The Principal's Representative will give Di@@ns and carry out all its other
functions under the Confract as the agentef the Principal (and not as an
independent certifier, assessor or valuef].

(b) The Contractor must comply wi % Direction by the Principal's
Representative given or purp@rted to be given under a provision of the
Contract.

(c) Except where the Co@c‘r otherwise provides, the Principal's
Represen’ro’rive.m iwe a Direction orally but will as soon as practicable
confirm it in writing

3.2 Replacement of @sipal's Representative
(a) The Priﬁ%ol may af any time replace the Principal's Representative, in
whieh event the Principal will appoint another person as the Principal's
N & resentative and nofify the Contractor of that appointment.
(b) ny substitute Principal's Representative appointed under this clause 3.2 will
\O be bound by anything done by the former Principal's Representative to the

@ same extent as the former Principal's Representative would have been
bound.

3.3 Principal’'s Representative's representative

(a) The Principal's Representative may:

(i) by written notice to the Contractor appoint persons to exercise
any of the Principal's Representative's functions under the
Contract;
(ii) not appoint more than one person to exercise a specific function
under the Contract; and
(iii) revoke any appointment under paragraph (i) by notice in writing
to the Contractor.
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(b) All references in the Contract to the Principal's Representative include a
reference to a representative appointed under this clause 3.3.

3.4 Contractor's Representative

(a) The Contractor must ensure that the Contractor's Representative is present
at any location where the Contractor's Activities are being carried out at all
fimes reasonably necessary to ensure that the Contractor is complying with
its obligations under the Confract.

(b) A Direction is deemed to be given to the Contractor if it is given to the
Conftractor's Representative.

(c) Matters within the knowledge of the Contractor's Represen’ro’ri@j@
deemed to be within the knowledge of the Contractor.

(d) If the Principal’s Representative makes a reasonable g ’&Qﬁon to the
appointment of a representative by the Contract ontractor must
terminate the appointment and appoint another representative, subject
again to the reasonable objection of the Principal’s Representative.

3.5 Key people 0

The Contractor must: 7/

(a) employ those people specified\ Key Details, including the Contractor's
Representative, in the jobs speéci in the Key Details;

(b) subject to paragraph (c). erloce the people referred to in paragraph
(a) without the Princi@\Represen’roﬁve's prior written approval; and

(c) if any of the pe ferred to in paragraph (a) die, become seriously ill or
resign from th loyment of the Contractor, replace them with persons
opproved rincipal's Representative of at least equivalent
expene C ility and expertise.

3.6 Removal o @ersons
rincipal's Representative may by notice in writing instruct the
Qon’rroc’ror tfo remove any person from the Site or the Contractor's Activities
who in the reasonable opinion of the Principal's Representative is guilty of
misconduct, is incompetent or negligent, is not suitably qualified or who in
&@ the opinion of the Principal, may bring the Principal into disrepute.

(b) The Confractor must ensure that any such person is not again employed in

the Confractor's Activifies.
4. Security
4.1 Form of security

(a) This clause 4.1 applies where so stated in the Key Details.

(b) The Confractor must provide security in the form of an Unconditional
Undertaking for the amount stated in the Key Details.

(c) Security must be provided within 10 Business Days of the Award Date.
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Release of security

(a)

Subject to its rights to have recourse to the security, the Principal must
release security then held when:

(i) the last Defects Liability Period has expired;

(ii) the Conftractor has provided the Principal with the final payment
claim required by clause 12.8; and

(iii) the Contractor has complied with all of its obligations under the
Contract.

If the Principal terminates the Contract pursuant to clause 14.7 @o the
extent that the Principal has not had recourse to it, the Prmxﬁn ust
release all security then held by it when the Contractor plied with its
obligations under clause 14.8(a) {ii). (

Replacement security S\O

(a)

(c)

Ky
(a)

(b)

If the Principal holds security provided underse 4.1 which contains an
expiry date which is earlier than the date hich the Principal is
required to return the security to the Con@or, the Contfractor must, on or
before the date which is 20 Business Dg¥s prior to the expiry date for that
security, provide the Principal with replacement security in the form of an
Unconditional Undertaking in eN e for the security which is being
replaced.

If paragraph (a) applies inQ}ec’r of any security and the Principal has not
received from the C ctor replacement security in the form of an
Unconditional Un ing at least 20 Business Days prior to the expiry date
for that undertaki en, irespective of anything contained in, and without
limiting the Prj I's rights under, the Contract or the security, the Principal
may moke@ and under the security for the entire amount payable

under thgigegurity and thereafter retain the proceeds.

Subject to the Principal's rights under the Contract to use these proceeds,
f ceeds from any demand made by the Principal pursuant to
ragraph (b) will be paid to the Contractor at the same time as the
incipal would have been required to return the security from which the
proceeds were obtained.

itional security

If the Principal directs a Variation under clause 11.2 which increases the
Conftract Price, the Principal may direct the Contractor to provide additional
security so as to ensure that the amount of the security then held by it equals
the amount stated in the Key Details.

The Confractor must provide additional security in the form of an

Unconditional Undertaking within 10 Business Days of a Direction under
clause 4.4(a).
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4.5 Interest

The Principal:

(a) is not obliged to pay the Contractor interest on any Unconditional
Undertaking provided under clause 4.1, 4.3 or 4.4 including the proceeds of
any bank guarantee if it is converted into cash; and

(b) does not hold the proceeds or money referred to in paragraph (a) on frust
for the Confractor.

4.6 Parent company guarantee

(a) Subject to clause 4.6(b), if the Contractor is required by the Keﬂ%ils fo
provide a parent company guarantee, the Contractor must, e Award
Date, provide the Principal's Representative with a parent c any
guarantee: é
(i) in the form set out in Schedule 2 of t Aspxendix with all

particulars completed; and
(ii) duly executed by the person n Q the Key Details
(Guarantor).
7/

(b) The Confractor is not required to prQvide a parent company guarantee

under clause 4.6(q) if it has provide parent company guarantee under

the Standing Offer Deed (if aly).
4.7 PPSA O

(a) To the extent ’rhe @?plies fo any goods, materials or other items
supplied by the® ctor to the Principal the Contractor warrants that:

(i) i & ply of goods, materials or other items to the Principal does
t)oreach any security agreement the Contractor has with a
third party; and

")@ the supply of goods, materials or other items to the Principal is
within the ordinary course of the Contractor's business.

(b :Ihe Contractor indemnifies the Principal against any Claims against, or costs,
losses or damages suffered or incurred by the Principal directly or indirectly
in connection with any infringement of, or Claim in regard to, any third party

$ security agreement or security interest under the PPSA arising as a result of:
(i) the Confractor carrying out the Contractor's Activities; or

(ii) goods, materials or other items supplied to Principal by the
Contractor infringing that third party’s rights under the PPSA.
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5. Risks and insurance
5.1 Risk of goods and materials

The Conftractor will bear the risk of and indemnify the Principal against:

(a) any loss of or damage to unfixed goods and materials intended for
incorporation in the Serviced Equipment but not yet incorporated, unfil they
are installed in the Serviced Equipment, notwithstanding that ownership of
all or part of the goods or materials may previously have passed fo the
Principal under clause 12.5(c); and

(b) after goods or materials are installed into the Serviced Equipmen@y loss
of or damage to those goods or materials arising from any a TG?D ission of
the Contractor during the performance of Tests or during ‘rh@ ects Liability
Period or from an event which occurred prior to installatjpn.

5.2 Contractor's indemnity S\O

The Contractor will indemnify the Principal against: \

(a) any loss of or damage to property of ’rhe@pol (including the Serviced
Equipment); and

7/

(b) any liability to or Claims by any son against the Principal in respect of loss
of or damage to property or injwio‘or death of persons,

caused by, or arising out of, orin on@ in connection with, the Contractor's

Activities provided that the Contract responsibility to indemnify the Principal will be

reduced to the extent that an @%r omission of the Principal, Principal's

Representative or an Othgr ’r ctor engaged by the Principal may have

confributed to the loss, d 2, injury or death.

53 Reinstatement @K

During the perio ring which the Contractor bears the risk of loss or damage under

clause 5.1, t onfractor must, unless otherwise directed by the Principal's

Represgniat promptly replace or otherwise make good any loss of, or repair the

dama ny relevant goods and materials. The Contractor will bear the cost of

suC cement, making good or repair.
54 rance by Principal
&o) The Principal must, from the Award Date, effect the insurance (if any)
specified in the Key Details.

(b) The insurance is subject to the exclusions, conditions and excesses noted in

the policies and the Contractor:
(i) must satisfy itself of the nature and extent of the Principal's
insurance;
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(ii) acknowledges that the insurances effected by the Principal do
not cover every risk to which the Contractor might be exposed
and are subject to deductibles and limits, and the Contractor may
at its cost, take out insurance to:

A. insure any risks not insured by the Principal's insurance; or
B. cover any such exclusions, conditions or excesses in that
insurance,

which the Contractor wants to insure against or cover;

(iii) where it bears the risk of the relevant loss or damage u@ clause
5.1 oris required to indemnify the Principal under cla , must
bear the cost of any excesses in the Principal's insu® ;

(iv) will be responsible for paying or bearing all exdqsses in relation o
insured matters under the insurances effec y the Principal in
accordance with the policy terms; and g\
(v) may effect its own insurance to co@sx amount of any excess.
5.5 Contractor insurance obligations 0

The Confractor must:

7/
(a) from the Award Date effe@ in place the following insurance with

insurers and on ferms satisf to the Principal's Representative:

(i) Public Liob@suronce;
(ii) Prod ’rili’ry Insurance;

(iii) Wdtkers' Compensation Insurance;
(iv) 4@or Vehicle Insurance; and

(v@ if the Contractor's Activities involve design services or any other

. professional services, Professional Indemnity Insurance,

c—J{or at least the amounts referred to and with the maximum deductibles
specified in the Key Deftails;

&b; in relatfion to the Workers Compensation Insurance ensure that each of its
Subcontractors has similar insurance to the Workers Compensation
Insurance covering the Subcontractor’'s employees;

(c) ensure that the Public Liability Insurance and the Product Liability Insurance
comply with the requirements set out in the Key Details;

(d) ensure that the insurance policies obtained in accordance with this clause
5.5 do not contain an exclusion for dammed works or wet works;

(e) provide the Principal's Representative with copies of certificates of currency

for the insurances referred to in paragraphs (a) and (b) as required by the
Principal's Representative from time fo tfime; and
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(f) upon request by the Principal's Representative, promptly provide the
Principal's Representative with a copy of any insurance policy that is either in
the joint names of the Contractor and the Principal or extends the benefit of
cover to the Principal as an insured in respect of its liability for the acts or
omissions of the Contractor and its Subcontractors.

5.6 Period of insurance
The insurance which the parties are required to have in place under this clause 5 must
be maintained:
(a) in the case of Public Liability Insurance, at all times at which the Contractor
performs the Contractor's Activities (and af least until the expiry o@a Term);
(b) in the case of Product Liability Insurance and Professional In \3\
Insurance, until the expiry of 6 years following the end of th fects Liability
Period;
(c) in the case of Workers Compensation Insurance, CIN ;|mes at which the
Contractor performs the Contractor's Ac’rivi’ries&Qd
(d) in the case of Motor Vehicle Insurance, af, Qes that the vehicles are to
be used by the Contractor in connectionwith the Contractor's Activities or
are on the Site. 7
57 Insurers \A
Unless otherwise approved in WriTing@QPrincipol, the insurance that the
Contractor is required to have in pla nder clause 5.5 must be maintained with
insurers that: 0
(a) are authorised O he Insurance Act 1973 (Cth) to carry on an insurance
business in A Gﬁ and are supervised by the Australian Prudential
Regulo’rion ity; and
(b) hove edit rating of not less than A from Standard & Poor's, A2 from
y's Investor Services or A- from A.M. Best Company.
58 Insuransa\ ligations
Th&@c»?oc’ror must ensure that it:
&@ does not do anything which prejudices any insurance;
(b) if necessary, rectifies anything which might prejudice any insurance;
(c) reinstates an insurance policy if it lapses;
(d) does not cancel, vary or allow an insurance policy to lapse without the prior
written consent of the Principal's Representative;
(e) immediately notifies the Principal's Representative of any event which may
result in an insurance policy lapsing or being cancelled; and
(f) gives full, frue and particular information to the insurer of all matters and
things the non-disclosure of which might in any way prejudice or affect any
such policy or the payment of all or any benefits under the insurance.
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5.9 Failure to insure

If the Contractor fails to:

(a)

(b)

provide copies of any insurance policy together with evidence satisfactory
to the Principal's Representative that the policy is current; or

effect insurance which is with insurers and on terms satisfactory to the
Principal's Representative,

as required by clause 5.5, the Principal may, without prejudice to any other rights it
may have, effect the insurance and the cost will be a debt due from the Contractor

to the Principal. @

510  Notice of potential claim \)CD

The Confractor must:

(a)

(c)

as soon as possible inform the Principal in writin y occurrence that

may give rise to a claim under an insurance po %&requwed by the Contract,

if that claim would:

(i) have a material impact on insu@e proceeds available under
that policy; or /

(ii) affect the Contractor ity fo comply with its obligations under
the Confract, includin is clause 5;

keep the Principal informe@ subsequent developments concerning the

claim; and 0

ensure that its S @troc’rors similarly inform the Contractor and the
Principal in re’((ej of occurrences which may give rise to a claim by them.

5.11 Cross Ilablllty

benefit o

to the Principal as an insured in respect of its liability for the acts or

Where the C(Z%ﬁoc‘r requires insurance to be effected in joint names or extend the

om|55|on

must e

\ﬁ@’

(b)

(c)

(d)

Contractor and its Subcontractors, the party effecting the insurance
that the insurance policy provides that:

insofar as the policy may cover more than one insured, all insuring
agreements and endorsements (with the exception of limits of liability) will
operate in the same manner as if there were a separate policy of insurance
covering each named insured;

the insurer waives all rights, remedies or relief to which it might become
entitled by subrogation against any of the parties covered as an insured
and that failure by any insured to observe and fulfil the terms of the policy
will not prejudice the insurance in regard to any other insured;

any non-disclosure by one insured does not prejudice the right of any other
insured to claim on the policy; and

a notfice to the insurer by one insured will be deemed to be notice by all
insured partfies.
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Liabilities unaffected
The effecting of insurance by the Contractor or the Principal and the approval of any
insurance policy, terms of insurance or insurer by the Principal's Representative does

not limit any obligations or liabilities of the Contractor (including the obligation to
effect the insurances required by the Conftract).

Design and documentation

Principal’'s documents

those documents specified in the Key Details.

Contractor's design \)CD

(a) Clauses 6.2 to 6.5 apply if any design work is requir@r’r of the

The Principal must provide to the Contractor the documents and number o@pies of

Confractor's Activities.

(b) The Contractor must prepare all Design Docy, s%(aﬁor\ required for the
performance of the Contractor's Activities, 6
(c) The Confractor must submit the Design DQnen’roﬁon it prepares to the

Principal's Representative in accor on(e with the program approved by the
Principal's Representative unde\ se 10.2.

Principal's Representative may %v Design Documentation

(a) The Principal's Repres’eiQﬁve may:
(i) review sign Documentation, or any resubmitted Design
Doc fion, prepared and submitted by the Contractor; and

(ii) i 15 Business Days of the submission by the Contractor of such
4{ gn Documentation or resubmitted Design Documentation,
eject the Design Documentation if in its reasonable opinion the
Design Documentation does not comply with the requirements of

° \@ the Contract.

(b f any Design Documentation is rejected, the Contractor must submit
amended Design Documentation to the Principal's Representative.

$@ The Contractor must not commence the part of the Contractor's Activities to

which any Design Documentation which it has submitted to the Principal's
Representative applies, unless the Principal's Representative has had 15
Business Days to review the Design Documentation and has not rejected the
Design Documentation.

6.4 No obligation to review
(a) The Principal's Representative does not assume or owe any duty of care to
the Conftractor to review, or in reviewing, the Design Documentation
submitted by the Contractor for errors, omissions or compliance with the
Contract.
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(b) No review or approval of, comments upon, rejection of, or failure to review
or comment upon or reject, any Design Documentation prepared by the
Contractor or any other Direction by the Principal's Representative about
the Design Documentation will:

(i) relieve the Contractor from, or alter or affect, the Contractor's
liabilities or responsibilities whether under the Contract or otherwise
according to Law; or

(ii) prejudice the Principal’s rights against the Confractor whether
under the Contract or otherwise according to Law.

6.5 Copies of Desigh Documentation @

For the purposes of clauses 6.2 and 6.3, the Contractor must sulbomit or r: it to the

Principal's Representative, the number of copies specified in the Key ils of any

Design Documentation. O{

6.6 Fitness for purpose \S\
The Conftractor warrants that: O
(a) any Design Documentation it prepares wilNpe fit for its intended purpose;
7/

(b) documents provided by the Princip&l under clause 6.1 are accurate and
suitable for their purposes Under\&T ontract unless within 10 Business Days
of receipt the Confractor ginﬁ en notice to the Principal's
Representative of any def'@ ies in such documents; and

(c) it will carry out the CQch’ror‘s Activities having regard to the Objectives.

6.7 IP warranties and rep?\@ta’rions

The Contractor warr d represents that:

(a) it owns,.&is icensed by the owner to use and sub-licence all Pre-existing IPR;

(b) i @ying out the Contractor's Activities, the Contractor will not infringe the

°\ ellectual Property Rights or Moral Rights of any person; and

(c7\0 the Principal's (or any of the Principal's sub-licensees') use or receipt of any
Deliverables for any purpose will not infringe the Intellectual Property Rights

&@ of the Confractor or any third party.
6.8 Ownership

(a) The Confractor agrees that, immediately upon the creation of any
Deliverables, the Principal owns the Deliverables.

(b) The Conftractor assigns to the Principal all existing and future interest, title
and rights (including Intellectual Property Rights) subsisting in and to any
Deliverables (including any Deliverables that have been jointly created,
developed or brought into existence by the Principal and Contractor)
excluding all Pre-existing IPR.
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Where the Deliverables comprise any Software, in addition to owning the
Intellectual Property Rights in that Software, the Principal will own, and the
Contractor assigns to the Principal all Intellectual Property Rights in:

(i) all modifications, developments, derivative works, updates or
upgrades to that Software; and

(ii) any configuration files which are based on or which arise in
connection with the Principal's internal or other design work,
definitions or requirements.

The Confractor must promptly do all things reasonably required, including
executing any documents, to further effect the assignment of ’rh@
Intellectual Property Rights in the Deliverables (including as a
assignment of future copyright) from the Contractor to the @ol in this
clause 6.8.

The Contractor must procure that its Personnel enspr t'the ownership of
the Intellectual Property Rights in the Deliverables WRiCH would, but for the
application of this clause 6.8, vest in such PersodRel, vest in or are transferred

or assigned immediately to the Principal on c@’r m the date of creation.

The Principal grants to the Contractor a limsjted, revocable, non-exclusive,
royalty-free licence to use the Deliveraples during the Term solely to the
extent necessary for the Contractofto perform the Contractor's Activities in
accordance with the Contract. A

Pre-existing IPR O(\

(a)

Q&

e
@ Equipment, the Deliverables and Contractor's Activities;

Each party will retain j e-existing IPR and nothing in this Contract assigns
or fransfers the Pre, ing IPR of one party to another. Neither party may
assert or bring dr@m for ownership of any or all of the other party’s Pre-
existing IPR. C,D

The Con r@r grants to the Principal a non-exclusive, irevocable,

perpe , ffansferable, royalty-free licence to use, reproduce, make
adgptations of, modify or incorporate into other work (and sub-licence any
o’r%hird party to do so) all existing and future Intellectual Property Righfts
rised in or subsisting in the Contractor's Pre-existing IPR to:

allow the Principal the full benefit and enjoyment of the Serviced

(ii) use the Contractor's Pre-existing IPR:

A. to procure, undertake or perform any works, activities,
goods or services in connection with any upgrade or
further upgrade or refurbishment of the Serviced
Equipment, or any plant, equipment, infrastructure or
systems owned, operated or maintained by the
Principal;

B. to install, operate, maintain and monitor the Serviced
Equipment or any plant, equipment, infrastructure or
systems owned, operated or maintained by the
Principal;
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C. to integrate the Serviced Equipment with any other
plant, equipment, infrastructure or systems owned,
operated or maintained by the Principal; or

D. for any other purpose associated or in any way in
connection with the Objectives; and

(iii) disclose the Contractor's Pre-existing IPR on a confidential basis to
third parties for the purposes of a fender process for any
procurement in connection with the matters set out in clause
6.9(b) (ii).

(c) The Principal grants to the Contractor a non-exclusive licence to the
Principal's Pre-existing IPR during the Term solely for the purpose®o rmying
out the Contractor's Activities in accordance with the Contrasg.

(d) Where the Contractor's Pre-existing IPR includes any Soffware, the rights
described in clause 6.9(b) also include, in additio o@ngh‘rs described in
that clause, the rights to (and to sub-licence ony:& arty to) use the
Intellectual Property Rights subsisting in that Softgare to:

(i) maintain, support, enhance an Q’r that Software (other than
where the Intellectual Property Rights in such Software are owned
by the Principal, including as @ Deliverable or where any
modifications, developmé&nts, derivative works, updates or
upgrades to the Sof’rv\ re owned by the Principal pursuant to
clause 6.8) for all pufpdses dssociated with the use and enjoyment
of the Serviced ioment, the Deliverables and the Contractor's

Activifies; and

(ii) access and wodify the Software (including, where accessed
unde\'\crow deed contemplated in clause é.11, the Source
Co at Software), including for the purposes of any
su €éen‘r use or support of, repairs to, maintenance or servicing
rradditions, alterations or further developments to, the
iced Equipment, the Deliverables and the Contractor's
Activifies.

6.10 Indem?%\@d infringement

The c%c’ror must indemnify the Principal against any Claims against, or costs, losses

&r Moral Rights in or associated with the Contractor's Activities, any Deliverables or any
breach by the Contractor of clause 6.11 or 6.12.

6.11 Source Code

Where so specified in the Key Details within 5 Business Days of the Award Date or
otherwise at any later date notfified to the Contractor by the Principal from fime to
fime (if the Key Details state that an escrow deed may be required on request), the
Contractor must enter into an escrow deed with the Principal and an escrow agent:

(a) on terms reasonably satisfactory to the Principal (and terms generally

consistent with the form of escrow deed set out in Schedule 3 of the
Appendix); and
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(b) in respect of, and under which the Contractor places into escrow, any and
all Source Code relating to any Software.

6.12 Moral Rights

The Contractor must, at its own expense, obtain or procure all consents or waivers
from any person who has Moral Rights in the Deliverables and the Contractor's
Activities to the extent necessary to ensure that the Principal may do or authorise any
acts or omissions consistent with the ownership and licences granted by clauses 6.8
and 6.9 without infringing any Moral Rights.

6.13 Contractor to notify errors

The Conftractor shall review any documentation which makes up the Co
any revisions of and additions to such documentation issued by the Prindj
Representative for the purposes of the Contractor's Activities, for apy iguity,
discrepancy, inconsistency, errors, contradictions or omissions apd . promptly notify the
Principal's Representative of any ambiguity, discrepancy, in sisténcy, such errors,
contradictions or omissions of which the Contractor becomes aware for the attention
and action of the Principal's Representative.

6.14 Resolution of ambiguities QO

(a) The following order of precedence willdpply to any ambiguity, discrepancy
or inconsistency in the documepf, ich make up the Contract, with those
higher in the list having preceé&e ver those lower in the list:

(i) either:

O

w@e a Standing Offer Deed exists, the Purchase Order;

@)

B. C—)\ otherwise, the Formal Instrument of Agreement;

A.
°

(ii) @enerol Conditions of Contract (including the Schedules and
Appendix);

'ii@ any Exhibits to the General Conditions of Contract other than the
[ J
Statement of Work; and

\Oc’)(iv) the Statement of Work.

@ If either party discovers any ambiguity, discrepancy or inconsistency in the
$ documents which make up the Contract or between the Confract and any
documents provided to the Contractor by or on behalf of the Principall
which the Contractor is required by the Contract to use for manufacture
and production purposes:

(i) the party must prompftly give notice to the other; and
(ii) the Principal's Representative must instruct the Contractor as to

the course it must adopt within 5 Business Days of the notice under
paragraph (b)(i), and the Contractor must comply with any such

instructions.
(c) If compliance with the Principal's Representative's instruction under
paragraph (b)(ii) causes the Contractor to incur more or less cost than a
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competent and experienced confractor (having the experience of a
contractor that is an expert in carrying out work of a nature similar to the
Contractor's Activities) could reasonably have anticipated if it had carefully
examined the Contract documents on or before the Award Date, then the
difference in cost, as determined by the Principal's Representative, will be
added to or deducted from the Contract Price (as applicable).

(d) If any ambiguity, discrepancy or inconsistency exists between the Statement
of Work and any part of the Design Documentation (which the Contractor is
entitled to use for manufacture and production purposes under clause 6.3)
then, unless otherwise directed in writing by the Principal's Representative,
the Statement of Work will prevail.

6.15 Confidentiality c_)@

(a) The Principal may, at any fime during the Term, direct the C actor fo
deliver to the Principal a duly executed Confidentialit dertaking.

must within 5 Business Days of the direction, deliver to the Principal a duly
executed Confidentiality Undertaking. The e tion of the Confidentiality
Undertaking will not limit the Con’rroc’ror’s@ ions under this clause 6.15

(b) If the Principal issues a direction under porogro%h ?&)‘ en the Contractor

(c) The Contractor must, and must ensure jis Personnel, keep confidential and
not make, or cause to be made, any public announcement, public
comment, press release or otherdiSelosure directly or indirectly in

connection with the ConfractorNActivities or the Contract fo any person

other than: O

(i) as necesso(\perform the Conftractor's Activities;

(ii) with @g@ to any matter already within the public domain; or

(iii) I & ly with any applicable Law or any requirement of any
@AOTOI’Y body (including any relevant stock exchange).

(d) Without limiting clause 20.17, the Contractor acknowledges that the

Pringipal may disclose the Confract (and information concerning the terms
[ J
S

Yo
\O‘o

(i) the Government Information (Public Access) Act 2009 (NSW)

@ (GIPA Act); and
$ (ii) to satisfy the disclosure requirements of the New South Wales

Auditor General or to satisfy the requirements of Parliamentary
accountability,

Confract) under or in accordance with any one or more of the
owing:

and the Contractor must provide to the Principal any other information
which the Principal reasonably requires to comply with its obligations under
this paragraph (d).

(e) If the Principal is required to include a copy of the Contract in the
government contracts register pursuant to the GIPA Act:

(i) the Principal will not disclose Schedule 2 (except for the Confract
Price) but may disclose the remainder of the Contract;
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(ii) if the Contractor considers that the Principal should not disclose
any other provisions of the Contract on the basis that their
disclosure would fall within section 32(1) of the GIPA Act, the
Contractor must within 10 Business Days of the Award Date give
the Principal written notice of:

A. any provisions of the Conftract it believes should not be
disclosed for the reasons set out in section 32(1) of the
GIPA Act; and

B. details of:

1) the reasons why the provisions sho@of
been disclosed; c_)

2) whether the provisions can,bexdisclosed at a

later date and, if so, wheiN is likely that they
can be disclosed; og

3) a general descri&(%n> of the types of provisions
that the ConTr@r roposes should not be
disclosed; a

(iii) in complying with its disclosurg obligations under the GIPA Act, the
Principal will consider, bufywill not be bound by, any proposal
made by the Contra der paragraph (e){ii).

6.16 Media OO

The Conftractor must not: 0

(a) disclose any infbn concerning the Confract for distribution through
any communj s media without the Principal's prior written approval.
The Confra st refer to the Principal any enquiries from any media
conce& e Confract; or

(b) advertise or publish that it is contracted by the Principal for the performance

of@(ﬁon’rroc’ror's Activities, or use any symbols, logo or representation
fiable with the Principal, without the consent of the Principal, which
nsent may be withheld, granted or granted on any conditions as the

[ J
\chPrincipol determines in its absolute discretion.

617 $ tractor to retain records
T

he Contractor must, for a period of seven years after completion of the Contractor's
Activities, keep true and accurate accounts and records of:

(a) all Contractor's Activities performed under the Contract; and
(b) all associated accounts and records including all supporting materials used

fo generate and substantiate invoices submitted in respect of the
Contractor's Activities.
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6.18 Auditing and probity

The Contractor acknowledges and agrees that:

(a)

the Principal's Representative (or any other person nominated by the
Principal's Representative) may carry out regular audits on the Contractor's
compliance with its obligations under the Conftract; and

the Contractor must provide reasonable access to any premise where the
Contractor's Activities are being undertaken (including any premises
provided by the Principal or otherwise used by the Contractor in connection
with the Conftractor's Activities or where documentation in respect of the
Contractor's Activities is kept) to enable the Principal or its nomin o carry
out any such audit and must co-operate with and provide all

requested by the Principal or its nominees when carrying o&uch audit,
including providing access to all relevant facilities, docu ion, records
and Personnel (including those of Subcontractors). {

6.19 Evidence of financial standing or financial arra esls\en’rs

(a)

(c)

Any obligations under this clause 6.19 to pro’informofion in relation to
the Guarantor only apply if the Contract &quired to provide a parent
company guarantee under clause 4.6.

7/
The Confractor warrants to the Pringjpal that the Confractor will at all times
have sufficient financial capaci eet all of its obligations under the

Contract.
Without limiting clause 6.1 e Contractor must, as and when requested by
the Principal's Repres five from time to time, prompftly, and in any event

within the penod S in the Principal's Representative's request, provide
the Principal's R ntative with a copy of such evidence reasonably
required by ’r@ cipal's Representative which demonstrates:

(i) @Zon’rroc’ror's financial capacity to meet all of its obligations
Amder the Conftract; and

")@ the Guarantor's financial capacity to perform its obligations under
the parent company guarantee.

(dxo :Ihe Contractor must promptly nofify the Principal of:

N

(e)

any material change to any information provided by the
Contractor under paragraph (c); and

(ii) any material change in the Contractor's or the Guarantor's
financial standing which may affect, oris likely to affect, their
financial capacity to meet all of their obligations under the
Contract or the parent company guarantee (as applicable).

The Confractor must assist and fully co-operate with, and procure that the
Guarantor assists and fully co-operates with the requirements or requests of
the Principal, the Principal's Representative or their nominees in relation to
any review of:

(i) any information provided by the Contractor or the Guarantor
under this clause 6.19; or
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(ii) the Conftractor's or the Guarantor's financial capacity to meet
their obligations under the Contract or the parent company
guarantee (as applicable).

Survive termination

Clauses 6.7 to 6.12, and 6.15 to 6.18, and the licences granted to the Principal under
them, will survive any termination of the Confract.

Site and information

Contractor to inform itself

The Contractor warrants that it has, and it will be deemed to have, d%e,eryfhing
r

that would be expected of a prudent, competent and experienced actorin:

(a) assessing the risks which it is assuming under the Con’rc%nd

(b) ensuring that the Contract Price contains ollow&cséMo protect it against
any of these risks eventuating,

including: O

(c) visiting and inspecting the Site and |fs erroundlngs and

(d) making its own assessment of { \Aossooo’red with condifions at the Site

and its surroundings,

and any failure by the Contractor ’roQ/e done any of those things will not relieve the
Contractor of its obligation to a@rmnout and complete the Contractor's Activities in
accordance with the Con‘rr@

Site information &C—)\

The Principal does @orrom, guarantee or make any representation about the
accuracy, adeq y, suitability or completeness of any information or data made
available to Contractor as to the existing conditions at the Site and the Contractor
ocknovﬂ@& at such information or data does not form part of the Confract.

S

The Principal:

$ (i) is not obliged to:

A. provide the Contractor with sole access to the Site; or

B. carry out any work or provide any facilities to the
Contractor (other than as stated in the Contract) which
may be necessary to enable the Contractor to obtain
adequate access to carry out the Contractor's Activities;
and

(ii) may engage Other Contractors to work upon or in the vicinity of
the Site at the same time as the Contractor.
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(b) To the extent that the Contractor requires access to any part of the Site or
any other land (Relevant Land) for the purpose of performing the
Contractor's Activities and the Principal does not own the Relevant Land or
otherwise have rights to access it for the purpose of the Contractor's
Activities other than pursuant to section 32 of the Water NSW Act 2014 (NSW)
(Water NSW Act):

(i) the Principal appoints the Contractor as its agent for the purposes
of accessing the Relevant Land under s 32 of the Water NSW Act;

(ii) the Contractor must comply with the requirements of the Water
NSW Act when accessing the Relevant Land;

(iii) the Confractor must give a nofice under section 32(%3@f the
Water NSW Act when accessing the Relevant Lor@

(iv) the Contractor must not exercise any force &1 accessing the
of the Water NSW Act without the Princi érior written consent.

Relevant Land or enter the Relevant Lcr& r'section 32(5)(b)
ipAls

7.4 Contractor’s obligation to provide access O

In carrying out the Contractor’s Activities, the ConT tor must:

(a) minimise disruption or mconvemeﬁ
(i) the Principal, occu \e antfs and potential tenants of the Site
in their occupoh e of, or attendance upon, any part of the
Site; and

(ii) others h@@ngh’r of access to the Site;
[ J

(b) at all reasona es give the Principal's Representative, the Principal and

any person ised by either the Principal's Representative or the
Principal ss to the Contractor's Activities, the Serviced Equipment, the
Site orgﬂ eas off-Site where Confractor's Activities are being carried out;
ond

’6\ e the Principal, the Principal's Representative and any person
horlsed by the Principal or the Principal's Representative with every

easonable facility necessary for the supervision, examination and testing of
\O the Contractor's Activities.

7.5 &Vork health and safety

(a) In this clause 7.5, the terms "construction work", "principal confractor" and
"workplace" have the same meanings assigned to those terms under the
WHS Legislation.

(b) The Principal engages the person identified in the Key Details as the
principal contractor in respect of any construction work forming part of the
Confractor's Activities.

(c) Where the Principal engages the Contractor as the principal contractor:

(i) the Principal authorises the Contractor to have management and
control of each workplace at which construction work is to be
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carried out and to discharge the duties of a principal confractor,
under the WHS Legislation;

(ii) the Confractor accepts the engagement as principal confractor
and agrees to discharge the duties imposed on a principal
contractor by the WHS Legislation; and

(iii) the Confractor's engagement and authorisation as principal
contractor will continue while ever any Contractor's Activities that
are "construction work" are carried out pursuant to the Contract,
unless sooner revoked by the Principal terminating the Contract
pursuant to any provision of the Confract or according to Law.

(d) Where the Contractor is not engaged as the principal con’rroceb@(%
Confractor must comply with the reasonable directions of ’rﬁ cipal
contractor in relation to any construction work forming pgart
Contractor's Activities. {

provide the Contractor with access to, or possession of the Site, the
Contractor must prepare and submit a WHS ement Plan to the
Principal's Representative for approval (su roval not to be
unreasonably withheld). <\

(e) As a condition precedent to the Principal's obngi&QQder the Conftract to

Management Plan by the Princi epresentative will affect any warranty
or guarantee given by the C for or relieve the Contractor of any of its
liabilities or obligations un Contract.

(f) No comment upon nor any review,gccep’ronce or approval of the WHS

(9) Without limiting the C actor's obligations under any other provision of the
Contract, the Con r must:

.

com nd must ensure that its Subcontractors and any other
ngc:ged by the Contractor for the purposes of the

@ act comply, with the WHS Legislation (including any

ation under the WHS Legislation to consult, cooperate and

oordmo’re activities with all other persons who have a work

health and safety duty in relation to the same matter);

if requested by the Principal's Representative or required by WHS

3@

Legislation, demonstrate compliance with the WHS Legislation,
\O including providing evidence of any Approvals, prescribed
@ qualifications or experience, or any other information relevant to
$ work health and safety matters;

(iii) notify the Principal's Representative immediately (and in any event
within 12 hours of such matter arising) of all work health, safety and
rehabilitation matters arising out of, or in any way in connection
with, the Contractor's Activities;

(iv) insofar as the Contractor, in carrying out the Contractor's Activities
is under any duty imposed by the WHS Legislation, do everything
necessary to comply with any such duty; and

(v) ensure that it does not do anything or fail to do anything that
would cause the Principal to be in breach of the WHS Legislation.
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(h) To the extent not prohibited by Law, the Contractor indemnifies the Principal
against any Claims against, or loss suffered or incurred by, the Principal
arising out of or in connection with the failure of the Contractor to discharge
the duties imposed on a principal contractor under the WHS Legislation (if
the Contractor has been engaged as principal contractor) or otherwise
comply with this clause 7.5.

7.6 Dams Safety Legislation
The Confractor must in performing its obligations under the Contract:
(a) exercise a duty of utmost good faith to the Principal in carrying out the
Contractor's Activities to enable the Principal to discharge the Pr'@ol's
duties under the Dams Safety Legislation; and C_D
(b) ensure that in performing the Contractor's Activities, it dogs do anything
or fail to do anything that would cause the Principal t %n breach of the
Dams Safety Legislation. S\
7.7 Non-reliance \
The Conftractor: QO
(a) warrants that it did not in any way rely ypon:
(i) any information, do’ro\g sentation, statement or document
made by or provid he Contractor by the Principal, the
Principal’s Repre@ ive or anyone else on behalf of the
Principal; or
(ii) the acc adequacy, suitability or completeness of any such
inform data, representation, statement or document,
for the pur 'Sés?f entering into the Contract, except to the extent that any
such inf r@on, data, representation, statement or document forms part of
the C ct;
(b) w@\’rs that it enters into the Contract based on its own investigations,
¢ s|f\e retations, deductions, information and determinations; and
(c@ acknowledges that it is aware that the Principal has entered into the
@ Contract relying upon the warranties in paragraphs (a) and (b).
8. rovision of Contractor's Activities
8.1 Description of Contractor's Activities
Subject to clause 6.14, the Contractor must perform the Contractor's Activities in
accordance with:
(a) the Statement of Work;
(b) any Design Documentation prepared by the Contractor in accordance with
the requirements of the Contract and which the Confractor is entitled to use
under clause 6.3;
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(c) any Direction of the Principal's Representative given or purported to be
given under a provision of the Contract, including any Variation directed by
the Principal's Representative by a document fitled "Variation Order"; and

(d) the other requirements of the Contract (including any performance
guarantees or other performance levels or performance requirements
stated in the Conftract).

8.2 All work included

(a) The Confractor warrants that it has, and it will be deemed to have, allowed
for the provision of all materials and other work necessary for the
Contractor's Activities, whether or not expressly mentioned in The@emen’r
of Work or any Design Documentation.

(b) Any such materials and other work: 0
(i) must be undertaken and provided by t rc:c’ror; and

(ii) forms part of the Contractor’s Ac’rivi’rié%nd will not entitle the
Contractor to make a Claim exce@ therwise provided for in

the Contract. 0

8.3 Compliance with Law /7

The Confractor must in carrying out the Cbﬁ\réﬁors Activities:

(a) comply with all applicabl

(b) without limiting para (a), comply with the Principal's environment
profection licence ’red under the Protection of the Environment
Operations Ac’r'

(c) obtain oII Is except for those specified in the Key Details which were
e|’rher pr|or to the Award Date or will be obtained after the Award
Do’re rincipal;

@y with, carry out and fulfil the conditions and requirements of all

ovals (whether obtained by the Contractor or specified in the Key

C%QTOHS) including those conditions and requirements which the Principal is
equired under the terms of the Approvals specified in the Key Details to
comply with, carry out and fulfil; and

&e) prepare and give the Principal's Representative any documents that an

Authority requires in order for the Principal to obtain the Approvals it requires
in connection with the Contractor's Activities.

8.4 Change in Law
(a) If there is a Change in Law after the Award Date and:

(i) the Change in Law could not reasonably have been anficipated
at the Award Date; and

(ii) compliance with the Change in Law by the Contractor:
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A. has a direct adverse effect on the Contractor in
providing the Confractor's Activities; and

B. directly results in an increase in the Contractor's costs of
providing the Contractor's Activities,

then the additional costs necessarily and reasonably incurred by the
Contractor in complying with the Change in Law, as determined by the
Principal's Representative, will be added to the Contract Price.

(b) The Confractor must take all steps possible to mitigate the additional costs
necessarily and reasonably incurred referred o in clause 8.4(a).

8.5 Subcontracting c)
The Conftractor: 0
(a) must not subcontract the whole of the Contractort fies;
(b) must not subcontract any work without the prio&j\ﬂen approval of the
Principal's Representative, other than to the @o tractors specified in the
Key Details; 0
(c) will be fully responsible for the Contracter's Activities despite subcontracting
the carrying out of any part of the Gontractor's Activities; and
(d) will be vicariously liable to th Np | for all acts, omissions and defaults of
its Subcontractors (and th the employees and agents of ifs
Subcontractors) relating t in any way connected with, the Contractor’s
Activifies. 0
8.6 Subcontractor warrant Q
(a) The Confr CRJST procure and provide the Principal with those warranties
describediirf the Key Details from the relevant Subcontractor undertaking or
supplying the work or item the subject of the warranty.
(b) sT{@warron’ries:
[ J
Caﬁ must be in the terms prescribed in Schedule 4 of the
\O Appendix; and
@ (ii) will not derogate from any rights which the Principal may have
$ against the Contractor in respect of the subject matter of these
warranties.
8.7 Cleaning up
In carrying out the Contractor’s Activities, the Contractor must:
(a) keep the Site clean and tidy and free of refuse; and
(b) as a condifion precedent to completion of the Confractor's Activities,
remove all:
(i) rubbish;
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(ii) materials; and

(iii) plant, equipment and work (being things used, or work
undertaken, by the Contractor to complete the Contractor's
Activities or a Separable Portion but which will not form part of the
Contractor's Activities),

from the part of the Site relevant to the Contractor's Activities.

8.8 Compliance with Environmental Law

(a) Without limiting the generality of any other provision of the Confract, the
Confractor must in relation to the performance of the Con’rroc’ro@ﬂviﬂes:

(i) comply with all environmental obligations imposed e
Confractor under the Confract and under any,applicable
Environmental Law;

(ii) supervise and monitor the performance O H-':environmen‘rol
obligations imposed on the ConTrocTN/nder the Contract and
under any applicable Environment; ;and

(iii) report to the Principal on all maiers relating to the performance or
non-performance (as the cagse may be) of the Contractor's
environmental obligo’rimnder the Contract upon request by

the Principal.
(b) The Confractor will be Iiob@?d indemnifies the Principal against alll
Claims against, or any loss red or incurred by, the Principal arising out of

or in connection wi’rh{\gbreoch by the Contractor of this clause 8.8 or any

Environmental Law,
[ ]

(c) If the Conftra T%“S to comply with any of its environmental obligations
under the fraCt, the Principal may take whatever action is necessary to
remedy ailure and if it does so any loss suffered or incurred by the
Principgl king such action will be a debt due by the Contractor to the
Principal.

(d) °® sﬁ\er ontractor must immediately notify the Principal's Representative in
C,}«n ing of any:

\O (i) breach or potential breach of an Environmental Law or any other
@ Approval relating to the Environment; and
$ (ii) any notices received by the Contractor, or proceedings
commenced under any Environmental Law, in respect of a

breach or potential breach of an Environmental Law or any other
Approval relating to the Environment,

arising out of or in connection with the Contractor's Activities.

8.9 Principal may act
(a) Without limiting clause 15A, the Principal may, either itself or by a third party,
carry out an obligation under the Confract which the Contractor was
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obliged to carry out but which it failed to carry out within the time required
in accordance with the Contract.

(b) The costs, expenses and damages suffered or incurred by the Principal in so

carrying out such an obligation will be a debt due from the Contractor to
the Principal.

Policies and Procedures

(a) The Confractor must ensure that the Contractor and its Personnel are aware
of, and comply with:

(i) the Code of Conduct; and @

(ii) the Policies and Procedures; and 0(—)

(iii) Schedule 11 of the Appendix.

in the Policies and Procedures is to be read as erence to the

(b) For the purposes of clause 8.10(a), any reference ‘&@er NSW employees"
§€Qf
Contractor's employees. O

Co-operation with Other Contractors 0

7/
The Contfractor must:

(a) permit Other Confractors to c@\wﬁ’rheir work;

(b) fully co-operate with O’rhe@n’rroc’rors
(c) carefully co-ordin d interface the Contractor's Activities with the work
carried out or ’rd rried out by Other Confractors in a manner that:

@ ess
(ii) Qn egrates, where applicable, with the services, works, activities
and deliverables that the Contractor and any Other Contractors

\6 will provide; and
[ J

(d) C,J\;inimises the need for the Principal to be involved in resolving problems or
anaging the tasks that the Contractor and Other Contractors perform;
\O andcarry out the Contractor's Activities so as to avoid interfering with,
@ disrupting or delaying the work of Other Contractors.

$Principql's operations

The Contractor must:

(a) ensure that:
(i) the performance of the Contractor's Activities; and
(ii) any other acts or omissions of the Contractor or its Personnel,
do not adversely affect or otherwise interfere with:

(iii) the Principal's operations; or
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(iv) the activities of business or persons occupying land on, adjacent
to or in the vicinity of the Site;

arrange work to minimise nuisance to occupants and users of the Site to
ensure their safety and comfort;

should the Contractor become aware of such effect or interference,
promptly notify the Principal of any such adverse effect or interference; and

consult and co-operate with the Principal's Representative and the Principal
and attend meetings as required by the Principal's Representative in relation
to the interface between the Principal's operations and the performance of
the Confractor's Activities. @

8.13 Basis of Contract Price \>C>

the Conftract Price:

The Contractor acknowledges that unless otherwise expressly sfﬁin the Conftract,

(a)

is firm and inclusive of all taxes (other than GST)guties (including customs
duty) and governmental charges imposed o@ied in Australia or overseas;
and

includes the cost of any packaging, marking, handling, freight and delivery,
insurance and any other applicablé costs and charges, and costs of
compliance with all other s’ra’ru%éword or other legal or confractual
requirements.

8.14 Requirements for Software O

In respect of any componem he Deliverables or other Contractor's Activities that

are Software, the Contra&

(a)

st ensure that those components:

are free of c?/ses disabling code or other code that may cause an
unauthori hange, undesired effect, security breach or damage to the
SofTw&A eliverables, Confractor's Activities or the information technology
sys s of the Principal or those of any other Authority with which the
Pr| al's information technology systems may interoperate or interact;

(b) Cghee’r all applicable functional performance requirements for those
(o

%

(d)

omponents and comply with any specifications or documentation related
to the Software and as specified in the Statement of Work or any Design
Documentation;

are supplied together with all relevant tools and documentation necessary
to enable the Principal to use, modify, test, operate, maintain, enhance,
identify faults in and adapt that Software; and

are supported and maintained, and regularly updated and upgraded, as
required to maintain their full functionality and the full functionality of any
equipment, systems, infrastructure, hardware or other like items, and of any
other Deliverables, Contractor's Activifies, on or with which those
components are supplied, for the life of the Software,

and, at the Principal's request, provide fraining and knowledge transfer services in
relation to the support, maintenance, updating and upgrading of the Software, at the
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applicable rates or prices for such services as specified in the Payment Schedule or, if
none stated, at reasonable rates and prices.

8.15 Changes and Updates to Software

The Confractor must:

(a)

(c)

prior to implementing any change, update or upgrade to any Software that
forms part of any Deliverables or other Contractor's Activities, advise the
Principal of the nature of the proposed change, update or upgrade and its
functional objectives, consult with the Principal regarding any projected
impact (including on any systems or other technology or software assets of
the Principal), assist the Principal in assessing implementation im and
obtain the Principal's prior approval to the change, update or de
before proceeding with its implementation;

where the Principal has given its approval to a change &do’re or upgrade
to any Software that forms part of any Deliverable @} er Contractor's
Activities, only implement that change, update or upgrade in consultation
with the Principal, in compliance with the Princh directions and subject
to prior testing and advance notice where o@s stipulated by the
Principal; and

promptly notify the Principal of any chgnges or updates proposed o be
made to any Software which mo%

(i) alter their iden’rifico@e formance, characteristics, form, fit,
equired for their correct or infended usage

function or proc
of the Software @ny of the Deliverables and other Contractor's

Activities n@enerolly); or

(ii) o‘rhe%’s uire notification to any regulator, authority or third

par ich provides an Approval in connection with that
S (or any of the Deliverables and other Contractor's
4 fivities more generally).

8.16 Continuou@-provemen’r

The Coh
ende
the

or, in the spirit of continuous improvement, must search for and
to use best industry practice methods on an ongoing basis fo ensure that
actor's Activities are performed in an efficient, environmentally-conscious,

d cost-effective manner.

8.17$Mtend meetings and reporting

The Contractor must:

(a)

consult with the Principal and attend such meetings and briefings at the
times set out in the Statement of Work, and at such other times as advised
by the Principal; and

provide a progress report to the Principal af the fimes and containing, as a

minimum, those matters specified in the Statement of Work, and such other
matters as the Principal requests from fime o time.
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8.18 Serviced Equipment List
(a) The Contractor must:
(i) inspect the Sites to verify the accuracy of the Serviced Equipment
List, as required under the Statement of Work or requested by the

Principal from time to time;

(ii) promptly notify the Principal if it becomes aware of any
inaccuracy in the Serviced Equipment List; and

(iii) keep a current record of the Serviced Equipment List, as amended
in accordance with clause 8.18(b), and provide such li the

Principal on request. C)
(i) will, to the extent that the Serviced Equix@&is’r is inaccurate,

direct a Variation under clause 11.2; an

(b) The Principal:

(ii) may otherwise direct a Variation u@leouse 11.2 to add to, omit
from or change the Serviced Eqpi nt List (including to omit
Serviced Equipment for the purposes of allocating Serviced
Equipment to an Other Contractor).

8.19 Work Orders for Corrective Main’ren\@l‘e Services

(a) The Confractor must notify, %cipol as soon as reasonably practicable,
and, in any event, within 2 urs after it becomes aware that Corrective
Maintenance Servica@e required.

(b) The Con’rroc’ror's@e under clause 8.19(a) must set out:

enance Services (including Site and location on Site);

@Sg?iced Equipment which requires the Corrective

(ii) 4rhe issue and probable cause of the issue;

the Corrective Maintenance Services required, including any parts

Cj\ to be replaced; and

\O (iv) if categories of Corrective Maintenance Services are described in

@ the Statement of Work, the category of Corrective Maintenance
$ Services.

(c) Whether or not the Contractor has provided a notice under clause 8.19(a),

the Principal may, at any fime before the expiry of the Term, give the
Contractor a Work Order for Corrective Maintenance Services.

(d) Each Work Order must set out:
(i) the Corrective Maintenance Services required;

(ii) the Corrective Maintenance Fee (as determined under
Schedule 2);
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(iii) the time in which the Contractor must carry out the Corrective
Maintenance Services; and

(iv) the Principal's Work Order number.
Subject to clause 8.19(f):

(i) the Contractor must not carry out any Corrective Maintenance
Services; and

(ii) the Contractor is not entitled to make, and the Principal will not be
liable upon, any Claim for payment in respect of any Corrective
Maintenance Services, @

unless the Principal has issued a Work Order for the opplico% rrective
Maintenance Services under clause 8.19(c). &

The Principal’s Representative may give the Confr ct@n oral Direction to
perform urgent Corrective Maintenance Services, byt tust confirm the oral
Direction with a written Work Order within 24 ho¥s after the Direction.

8.20 Parts required for Contractor's Activities O

(a)

(c)

(d)

$®

\6 the Contractor:

The Contractor must maintain an invenjory of parts and materials to ensure
the Contractor is able to comply with this Contract, including performing
Corrective Maintenance Servic in the times required by clause 10.1(b).

The Confractor must prom ny the Principal if any part or materials
required fo perform the C ctor's Activities are not available to the
Contractor.

available to th ntractor by the Principal when performing the

The Principal mé& @Jire the Confractor to use parts and materials made
Con’rrqc’ror?1 é‘ries (Principal Supplied ltems).
In resp. rincipal Supplied Item:s:

warrants that it has reviewed the Statement of Work,
and made whatever other enquiries and investigations it
considers necessary relating to each of the Principall
Supplied Items and is saftisfied that they satisfy and will
allow the Confractor to satisfy the requirements of this
Contract;

B. will not be entitled to make, and the Principal will not be
liable upon, any Claim arising out of or in any way in
connection with any Principal Supplied ltem; and

C. is not relieved from and remains liable for complying
with, all of its obligations under this Contract, despite the
Principal making available the Principal Supplied Items;
and
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2.1

$® Activities;
(
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(ii) the Principal makes no representation as to the quality,
performance, merchantability or fitness of the Principal Supplied
ltems.

Contractor to cease performance of Contractor's Activities

The Contractor must, promptly after the expiry of the Term or earlier termination of the
Contract:

(a) cease performing the Contractor's Activities;

(b) remove any property of the Contractor and its Personnel from each Site;
and @

(c) return any property of the Principal (including any original do caen’rs, keys
to authorised areas, swipe cards and any physical items jha ntain the
Principal's logo) which the Contractor has care of to ‘rf incipal.

Quality and Defects \S\

Workmanship and materials O

The Confractor must, in carrying out the Con’rrcc;)&ﬁviﬁes:

(a) use workmanship:

(i) of the standard pre@ed in the Contract, and to the extent it is
not so prescribe@ standard consistent with the best industry
standards for work=0f a nature similar to the Contractor's Activities;
and

(i) whic)éj)\@r its purpose;
(b) use mo’rer@

(i) which are new and comply with the requirements of the Contract,
and to the extent not fully described in the Contract, which are
@ consistent with the best industry standards for work of a nature
\ similar to the Contractor's Activities; and

\Qc—)(ii) of merchantable quality, which are fit for their purpose and
consistent with the nature and character of the Confractor's

c) use care, skill, judgment and diligence to the standard prescribed in the
Conftract, and to the extent it is not so prescribed, of a standard consistent
with the best industry standards for work of a nature similar to the
Contractor's Activities;

(d) carry out the Contractor's Activities in a manner that is safe to both people
and the environment, in accordance with Law and best industry standards
for work of a nature similar to the Contractor's Activities;

(e) minimise any disruption, interference or inconvenience to the Principal or its
Personnel, including the Principal's operations, or any Other Contractors;
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(f)

(9)

(h)

Quality assurance

The Contractor: 0

(a)

(o)

(c)

O

&Right fo inspect

(a)

(b)

WaterNSW
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ensure that the Contractor's Personnel engaged in carrying out the
Contractor's Activities are suitably qualified and competent;

perform the Contractor's Activities in a manner so as to enable the Serviced
Equipment:

(i) to operate in accordance with the requirements of the Statement
of Work; and

(ii) to be fit for its infended purpose; and

comply with the requirements of the Contract.

Z,

must implement a quality assurance system repre .bes’r industry
standards; f{

must allow the Principal's Representative oc@fhe quality system of the
Contractor and its Subcontractors so as t e monitoring and quality
auditing; and t d

from any of its liabilities whether r the Contract or otherwise by Law as a

7/
will not be relieved from complioncs with any of its Contract obligations or
result of:

(i) the implemen’ro@of and compliance with, the quality
assurance r remen’rs of the Conftract;

(ii) Ony by the Principal's Representative concerning the
%ors quality assurance system or its compliance or

liance with that system;

(iii) Qoudﬁr or other monitoring by the Principal's Representative, or
nyone else acting on behalf of the Principal, of the Confractor’s
compliance with the quality assurance system; or

X
C—;\b any failure by the Principal's Representative, or anyone else acting

on behalf of the Principal, to detect any Defect including where
any such failure arises from any negligence on the part of the
Principal's Representative or other person.

The Principal's Representative may at any time inspect the Contractor’s
Activities.

The Contractor acknowledges that:
(i) the Principal's Representative owes no duty to the Contractor to:

A. inspect the Contractor’s Activities; or
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B. review manufacture and production for errors, omissions
or compliance with the requirements of the Conftract if it
does so inspect; and

(ii) no inspection of the Contractor’s Activities or review of
manufacture and production by the Principal's Representative will
in any way lessen or otherwise affect:

A. the Confractor’s obligations whether under the Confract
or otherwise by Law; or

B. the Principal’s rights against the Contractor whether
under the Contract or otherwise by Law. @

9.4 Testing
(a) The Confractor must carry out all Tests required by the ’rroc’r
(b) All Tests are to be carried out in accordance with rocedure:
(i) set out in the Contract which may s%1‘0 the Tests; or
(ii) if no procedure exists, as reoso@/ directed by the Principal's
Representative.
9.5 Test not passed \A
(a) If the Contractor's Ac’rivi’rie@ rviced Equipment fail any Test, the
Contractor must:

(i) promptl dy the cause of the failure;
[ J

(ii) giv \Principol's Representative notice of the cause and the
r diGl action taken; and

(iii) Ar[eschedule, re-perform and report on results of the Test until the
est is passed.

X% er the carrying out of a Test nor the issue of a Test report or certificate

IF'release the Contractor from any of its responsibilities, obligations or

\O iabilities under the Contract (including the repair or replacement or both of
any part of the Serviced Equipment damaged during the course of any

$® Test).
9.6 Further Tests and opening up

At any time before the expiry of the Defects Liability Period, the Principal’s
Representative may direct the Contractor:

(a) to repeat any Test already carried out (whether or not the Test was
previously passed);

(b) to carry out a Test not otherwise required by the Contract; or
(c) to open up or uncover any part of the Serviced Equipment for inspection or
testing,
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and the Contractor must comply with any such Direction as soon as practicable and
must reinstate and make good any part of the Confractor's Activities or Serviced
Eguipment so tested, inspected, opened up or uncovered.

9.7 Costs of testing

(o)

(i) the Principal's Representative directs the Contractor to carry out a
Test (including a retest) or fo open up or uncover any part of the
Serviced Equipment for inspection or testing, and that Test or that
opening up or uncovering:

A. is not otherwise required by the Contract; @36

B. does not relate to a Defect in respect o ich the
Principal's Representative gave an.insiruction under
clause 9.8; and

(ii) the results of the Test or the opening D%Dr uncovering show the
work is in accordance with the Co@. .

the reasonable additional costs necessarily incurred by the Contractor in
complying with the Direction, as determained by the Principal's
Representative, will be added To“Con’rroc’r Price.

A

(i) the Principal's Re@sen’roﬁve directs the Contractor to carry out a
Test and th st or that opening up or uncovering relates fo a
Defect;

[ J
(ii) the xpol carries out any testing itself or has others carry out
S testing in connection with a Defect,

the Pri@ S costs arising out of orin connection with such testing will be a
debt due and payable by the Contractor to the Principal.

9.8 Defechs\\Q

(

$@

ubject to paragraph (b), the Contractor must correct all Defects.

If, prior to the expiry of the Defects Liability Period, the Principal's
Representative discovers or believes there is a Defect, the Principal's
Representative may give the Contractor an instruction specifying the Defect
and doing one or more of the following:

(i) requiring the Contractor to correct the Defect, or any part of it,
and specifying the time within which this must occur; or

(ii) advising the Contractor that the Principal will accept the
Conftractor's Activities, or any part thereof, despite the Defect.
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9.9 Correction of Defect
If an instruction is given under clause 9.8(b)(i), the Contractor must correct the Defect:
(a) within the time specified in the Principal's Representative's instruction; and
(b) at times and in a manner which cause as little inconvenience to the users of
the Serviced Equipment or the Site as is reasonably possible.
9.10 Claim for correction of Defect
Where an instruction is given under clause 9.8(b)(i):
(a) the Confractor will only be entitled to make a Claim for correoﬂ@Defec’r
(or the relevant part of it) if the Defect (or the relevant part of'if) 4 something
for which the Conftractor is not responsible; and
(b) where the Contractor is so entitled to make a Clai @Nork involved in
the correction of the Defect (or the relevant pqrt of it) will be treated as if it
were a Variation the subject of a Direction by thg Principal's Representative
and clause 11.3 applied. O
2.11 Acceptance of work 0
7/
If: \A
(a) an instruction is given under o@e 9.8(b)(ii); and
(b) the Confractor is responsib r the Defect (or the relevant part of it),
the Confract Price will be re by the amount determined by the Principal's
Representative which rep'r\ the cost of correcting the Defect (or the relevant
part of it). <—)
9.12 Legal rights not ted
Neither the Pricipal’s rights, nor the Contractor’s liability, whether under the Contract
or o’rhe. i cgording to Law in respect of Defects, whether before or after the expiry
of the [;ci)\:@s Liability Period, will be affected or limited by:
w@ the rights conferred upon the Principal or Principal's Representative by this
@ clause 9 or any other provision of the Contract;
&b) the failure by the Principal or the Principal's Representative to exercise any
such rights; or
(c) any instruction of the Principal's Representative under clause 9.8.
10. Time
10.1 Progress and time

(a)

The Confractor must regularly and diligently progress the Contractor's
Activities with due expedition and without delay and in accordance with
any timing requirements set out in the Statement of Work.
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(b) Without limiting clause 10.1(a), the Contractor must perform Corrective
Maintenance Services directed in a Work Order under clause 8.19(c), or
directed orally in accordance with clause 8.19(f), within:

(i) the time directed by the Principal's Representative (which must
not be less than any applicable time required by the Statement of
Work); or

(ii) if no fime is directed by the Principal's Representative, the time
required by the Statement of Work; or

(iii) if clauses 10.1(b) (i) or 10.1(b)(ii) do not apply, as soon as

reasonably practicable. @
(c) To the extent possible, the Contractor must perform Correcti infenance
Services while attending the relevant Site to perform Routin infenance
Services.

O
10.2 Programming S\
N

The Contractor must: O

(a) within 10 Business Days of the Award Datezsubmit to the Principal's
Representative, a program of the Contpactor's Activities which must contain
the details required by the Confracior which the Principal's Representative
otherwise reasonably directs; A

(b) update the program periczdﬂ\w/o’r least at intervals of no less than once

per month (unless otherwi quired by the Principal's Representative) to

take account of: 0
(i) chan he program;

(ii) d ?@/hich may have occurred, including any for which the
@Troc’ror is granted relief under clause 10.5; and

(iii) Arelief from obligations granted by the Principal's Representative

under clause 10.5; and
[ ]

(c) C%’ve the Principal's Representative copies of all programs for its approval.

10.3 ctor not relieved

&Any review of, comments upon or approval of, or any failure to review or comment
upon, a program by the Principal's Representative will not:

(a) relieve the Contractor from or alter its liabilities or obligations under the
Contract;
(b) evidence or constitute the granting of an extension of time or an instruction

by the Principal's Representative to accelerate, disrupt, prolong or vary any,
or all, of the Contractor's Activities; or

(c) affect the time for the carrying out of the Principal's or Principal's
Representative's Contract obligations.
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Qualifying Causes

If a Qualifying Cause prevents, oris likely to prevent, the Contractor from performing its
obligations under this Contract within the time required by the Conftract, the
Contractor may make a Claim under clause 10.5.

Claim for relief
To claim relief from its obligations the Contractor must:

(a) within 10 Business Days of the commencement of the Qualifying Cause
submit a written claim to the Principal's Representative which includes
reasonable details of the following:

Z,
(i) the event; CD

(ii) the obligations that the Contractor is or will - e Gble to perform
(including evidence showing how the C or has been or will
be prevented from performing its ob afi

(iii) any adverse impacts that the ever@wovmg or likely to have on
the Serviced Equipment; and

(iv) the steps which the Contracter is taking or will take to avoid or
mitigate the adverse effetts that event has on its obligations.

(b) if the effects of the event confinde*beyond the period of 10 Business Days
after the commencement event and the Contractor wishes to claim
relief in respect of the furt ffects, submit a further written claim for relief
to the Principal's Repg@g’roﬂve:

(i) every’ iness Days after the first written claim unfil 5 Business
Da r the end of the effects of the event; and

(ii) @roining the information required by paragraph (a).
Conditions precedent to relief
Itisa ccgr%@n precedent to the Contractor's entitlement to relief that:

M‘O the Contractor must give the written claims required by clause 10.5 as
required by that clause; and

&b) the cause of the event was beyond the reasonable control of the

10.7

Contractor.

Relief from obligations

Subject to clause 10.8, if the conditions precedent in clause 10.6 have been safisfied,
the Contractor will be relieved of its obligations under this Contract to the extent that
a Qualifying Cause prevents their performance, as determined by the Principal
(acting reasonably).
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Reduction in relief

The Principal's Representative will reduce any entitlement to relief it would otherwise
have notified to the Principal and the Contractor under clause 10.7 to the extent that
the Conftractor:

(a) contributed to the Qualifying Cause; or

(b) failed to take all steps necessary both to preclude the Qualifying Cause and
fo avoid or minimise the consequences of the Qualifying Cause.

Suspension

(a) The Principal's Representative may direct the Contractor to su%ond,
after a suspension has been instructed, to re-commence, the ing out of
all or a part of the Contractor's Activities.

(b) Any suspension under clause 10.9(a) will be effecti @md from the date
specified in the Principal Representative's direction.

(c) If a suspension under this clause 10.9 arises o@esul’r of:
(i) the Contractor's failure to carry gyt its obligations in accordance

with the Contract, the Contractor will not be entitled to make any
Claim against the Principgl arising out of, orin any way in

connection with, the s sion; or
(ii) a cause other t Confractor's failure to carry out its
obligations in ac ance with the Contract:

A. instruction to suspend under this clause 10.9 will
° fitle the Contractor to be paid by the Principal the
C,)\ reasonable extra costs (not including any profit, loss of
\ profit or offsite overheads) necessarily incurred by the

@ Contractor as a result of the suspension as determined
4 by the Principal's Representative;

the extra costs incurred by it as a result of the
suspension; and

\6 B. the Confractor must take all steps possible to mitigate
[ J

\O C. the Contractor will not be entitled to make any Claim

connection with, the suspension other than under this

$® against the Principal arising out of, orin any way in

paragraph (ii).

11. Variations
11.1 Variation price request
(a) At any fime prior to the expiry of the Term, the Principal's Representative
may issue a document titled "Variation Price Request” to the Contractor
which will set out details of a proposed Variation which the Principal is
considering.
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(b) Within 10 Business Days of the receipt of a "Variation Price Request", the
Contractor must provide the Principal's Representative with a written notice
in which the Contractor sets out:

(i) the adjustment (if any) to the Contract Price to carry out the
proposed Variation; and

(ii) the effect (if any) which the proposed Variation will have on the
then approved program.

11.2 Variation order

(a) Whether or not the Principal's Representative has issued a Vono’r@&nce
Request" under clause 11.1, the Principal's Representative ma time
prior to the expiry of the Term (but without limiting clause 5. 3}3 uct the
Contractor to carry out a Variation by issuing a written d nt to the
Contractor titled "Variation Order" in which the Princip 'gﬁepresen‘rcmve will
state one of the following: 6

(i) the proposed adjustment to the Contfect Price as set out in the
Contractor's notice under clause 1 ifany) is agreed and the
Contract Price will be adjusted ingly; or

(ii) any adjustment to the Contrget Price will be determined under

clauses 11.3(b) or 11 .3((%5 applicable).

(b) No Variation will invalidate Th@ tract irespective of the nature, extent or
value of the services the s f the Variation.

11.3 Adjustment for Variation Q

Subject to clause 18.1, thé act Price will be adjusted for all Variations which have
been the subject of a Di n by the Principal's Representative by:
(a) where ¢ @1 1.2(a)(i) applies, the agreed amount;
(b) where clause 11.2(a)(i) does not apply, an amount determined by the
Pnépol's Representative using any rates or prices which appear in the
ent Schedule to the extent the Principal’s Representative determines

ey are applicable to, or it is reasonable to use them for valuing the

\O 5Dcmcmon

to the extent paragraphs (a) and (b) do not apply, a reasonable amount
$ determined by the Principal's Representative, fo which will be added:
(i) the following percentage or percentages of the amount
determined:

A. where the adjustment to the Confract Price is to be an
increase, those percentages specified in the Key Details
for non-time related overheads and profit; or

B. where the adjustment to the Contract Price is fo be a

decrease, the percentage specified in the Key Details
for overheads and profit; and
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(ii) any reasonable costs and expenses incurred by the Contractor
arising from the Variation delaying the Contractor.

For the avoidance of doubt, where the adjustment to the Contract Price is fo be a
decrease, the percentage specified in the Key Details will be applied to the amount
determined to further decrease the Contract Price on account of overheads and

profit.

11.4 Omiissions and deletions

(a) If a Variation the subject of a Direction by the Principal's Representative
omits or deletes any part of the Contractor's Activities, the Principal may
thereafter either perform this work itself or employ or engage OT@
Conftractors to perform the omitted or deleted work. C_D

(b) No Variation will invalidate, or amount to a repudiation {T is«Contract.

11.5 Variations requested by Contractor O

The Conftractor may, for its convenience, request the Prinéﬂ@l's Representative to
direct a Variation. Any such request must be in writing @musT contain the following

details:

(a)
(o)

(c)

¢

a description of the Variation; 7/

the additional or reduced cos’rs\x e involved in the Variation and any
proposal for sharing any savings osts with the Principal including the

amount; and O

any benefits which WiQ\W to the Principal from the Variation.

11.6 Principal's Represen’r&i’\@ determination

(a)

Afterare is"made by the Contractor in accordance with clause 11.5,
the Princjipdl's/Representative will, in its absolute discretion, give a written
notic he Confractor:

approving the request either conditionally or unconditionally.

. &@ rejecting the request; or
\O >

The Principal's Representative will not be obliged to exercise its discretion for
the benefit of the Contractor.

11.7$Vqria’rion approved by Principal's Representative

If the Principal's Representative issues a written notice under clause 11.6 approving the
Contractor's request under clause 11.5:

(a)

unless otherwise agreed, the Contractor will not be enftitled to make a Claim
against the Principal arising out of, or in any way in connection with, the
Variation;

if the Confractor's request offered to share savings in cost with the Principal,

the Conftract Price will be reduced by the amount offered by the Contractor
in its request; and
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(c) the Conftractor will be responsible for all parts of the Contractor's Activities
which are in any way affected by the Variation.

12. Payment

12.1 Payment obligation

Subject to clause 12.9 and to any other right to set-off which the Principal may have,
the Principal must pay the Contractor:

(a) the Confract Price; and

(b) any other amounts which are payable by the Principal to the Co@c’ror

under the Contract. QCD

(a) The Confractor must give the Principal's Represen’r% laims for payment
on account of the Contract Price and any othegamounts payable by the
Principal to the Contractor under the ConTrog\

(i) subject to clause 12.4: 0

12.2 Payment claims &

A. on the 25th day, of€ach month after the Award Date or
where that not a Business Day, the next Business
Day; and

B. at ’rhe@ equired by clause 12.8;

(ii) in such formlwhich the Principal's Representative reasonably
requires;

(iii) wh’ig'g based on the Payment Schedule to the extent such

@' are relevant.

(b) The C ctor cannot include in any payment claim under this clause 12.2,
a im which is barred by clause 18.5.
(c) .s\ﬁie Contractor agrees with the Principal that a payment claim submitted to
e Principal's Representative under this clause 12.2 is received by the

\O Principal's Representative as agent for the Principal.

12.3$ ment statements

(a) The Principal's Representative must within 10 Business Days of receiving a
payment claim under clauses 12.2 or 12.8 give the Contractor, on behalf of
the Principal, a payment statement which states:

(i) the value of the work completed in accordance with the
Contract;

(ii) the amount already paid to the Contractor;

(iii) the amount the Principal is entitled to retain, deduct, withhold or
set-off under the Contract;
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(iv) the amount (if any) which the Principal's Representative believes
to be then payable by the Principal to the Contractor on account
of the Contract Price and otherwise under the Contract and
which the Principal proposes to pay to the Contractor; and

(v) if the amount in paragraph (iv) is less than the amount claimed in
the payment claim:

A. the reason why the amount in paragraph (iv) is less than
the amount claimed in the payment claim; and

B. if the reason for the difference is that the Principal has
retained, deducted, withheld or set off poyr@for any
reason, the reason for the retention, dedu@_i)
withholding or setting off payment.

constitute approval of any work nor will it be takeneas dmission or
evidence that the part of the Contractor's Activitiess\cSVered by the
payment statement has been satisfactorily cor%{ouf in accordance with

the Conftract. O

Failure by the Principal's Representative tOset’out in a payment statement
an amount which the Principal is entitled to retain, deduct, withhold or set
off from the amount which would otherwise be payable to the Contractor
by the Principal will not prejudicx\V Principal's right to subsequently
exercise ifs right to retain, ded@\ ithhold or set off any amount under the
Conftract.

O

Unless the Principoﬂfied the Contractor under clause 12.13(g) that it

The issue of a payment statement by the Principal's Relgenfoﬁve does not

will issue a recipienj.greated tax invoice (RCTI) for a taxable supply made by
the Confractor4 Principal, the Contractor must, within 2 Business Days
after receipt Xpoymenf statement issued by the Principal’s

Representa '&%ovide to the Principal a valid tax invoice that complies

with the gislation in respect of that taxable supply for the amount set
out as le in the payment statement. If clause 12.13(g) applies, the
Principal Will provide the RCTI for the amount set out as payable in the

P nt statement together with the payment statement.

12.4 Condl'@ss precedent to payment

T

tractor is not entitled to give the Principal a payment claim under clause 12.2

12.8, and the Principal is not obliged to make any payment under clause 12.5,

&nless the Confractor has provided the Principal's Representative with:

(a)

(e)

any Uncondifional Undertakings and parent company guarantee required
under clause 4, or under the Standing Offer Deed (if any);

evidence of any insurance taken out by the Contractor which is required
under clause 5.5;

a duly executed escrow deed as required under clause 6.11;

a duly executed Confidentiality Undertaking as required by clause
6.15(a)(b); and

documents showing compliance by the Contractor with clause 12.10.
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12.5 Payment

(a)

Subject to clause 12.9, the Principal must pay the Contractor the amount set
out as payable in the payment statement:

(i) if the SOP Act applies to the Contract, within 15 Business Days of
receipt by the Principal's Representative of the payment claim
under clause 12.2; or

(ii) if the SOP Act does not apply to the Contract, within 30 days of
the last to occur of:

A. issue by the Principal's Representative of the @nen’r
statement under clause 12.3; and c_)

B. receipt by the Principal's RepresentativeNa#the
documents referred to in clause 12.4%

If a payment statement issued under clause 12,3 shows an amount owing by
the Conftractor to the Principal, the Con‘rroc’rongsT pay the Principal that
amount within 5 Business Days of receipt by t ntractor of the payment
statement.

Upon the Principal paying to the Contragctor the amount payable pursuant
to a payment statement, all plant, &quipment, materials or other goods for
which an amount is included in %ymen’r statement will become the
property of the Principal free@o security interest regardless of whether or
not the plant, equipment, ials or other goods have been incorporated
into the Serviced Equipme@r delivered to the Principal.

12.6 Payment on account ()0

(a)

[ J
Any payment, fa}men‘r or payment of moneys is not:

(i) @ence of the value of work or that work has been satisfactorily
ACorried out in accordance with the Contract;

'i)@ an admission of liability; or
[ J

CSW) approval by the Principal or the Principal's Representative of the

O

Contractor's performance or compliance with the Contract.

Payment is only to be taken as payment on account.

12.7$Goods and materials not yet installed

(a)

The Confractor is not entitled to claim payment for, and the Principal’s
Representative is not to include in any payment statement any amount for,
any goods and materials (or part thereof) that have not been installed in the
relevant Serviced Equipment unless:

(i) the Contractor has established to the satisfaction of the Principal’s
Representative that it has paid for the goods and materials (or
part thereof) in question and that the goods and materials (or part
thereof):
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A. are properly stored, set aside and labelled the property
of the Principal and adequately protected and
insured; and

B. will, upon payment to the Contractor of the amount

payable pursuant to a payment statement which
includes an amount for goods and materials (or part
thereof) in question, become the property of the
Principal free of any security interest; and

(ii) the Contractor has given the Principal additional security in the
form of an Unconditional Undertaking equivalent to the amount
claimed in relation to the goods and materials (or part eof) in

question. c_)

If the Contractor has given the Principal additional security er the
previous paragraph, the Principal must release it to the &{nfrocfor once the
goods and materials in question have been install @e relevant Serviced
Equipment in accordance with the Contract. %{

Any payment to be made to the Contractor X Principal for goods and
materials (or part thereof) that have noty n installed in the relevant
Serviced Equipment, whether pursuant to%his'’clause 12.7 or otherwise, is an
advance payment for the purposes of section 415D(9), 434J(8) or 451E(8) of
the Corporations Act (as applicablg), unfil such fime until the goods and
materials (or part thereof) have ?&ins’rolled in the relevant Serviced
Equipment.

Final payment claim and noiic@

(a)

(d)

Within 20 Business D @er the expiry of the last Defects Liability Period the
Contractor mustg @ he Principal's Representative:
(i) Q?en’r claim which must include all amounts which the
tractor claims from the Principal on account of the Contract
Price or otherwise under the Contract; and

'i)@ notice of any other amounts which the Contractor claims from the
\ Principal,

connection with, the Contractor's Activities or the Contract which occurred
prior to the expiry of the last Defects Liability Period.

\Ocjn respect of any fact, matter or thing arising out of, orin any way in

The payment claim and notice required under this clause 12.8 are in
addition to the other notices which the Contractor must give to the

Principal's Representative under the Contract in order to preserve its
entitlements to make any such Claims.

Without limiting the previous paragraph, the Confractor cannot include in
this payment claim or notice any Claims which are barred by clause 18.5.

After the date for submitting the payment claim and notice under this
clause 12.8 has passed, the Contractor releases the Principal from any Claim
in respect of any fact, matter or thing arising out of, orin any way in
connection with, the Contractor's Activities or the Contract which occurred
prior to the expiry of the last Defects Liability Period except for any Claim

59

[Contract number]]
CD2020/89: WaterNSW Standard Form Contract - Maintenance Services

[WaterNSW ARK Ref]



WaterNSW
~

included in a payment claim or notfice under this clause 12.8 which is given
to the Principal's Representative within the time required by, and in
accordance with the terms of, clause 12.8.

12.9 Right of set off

(a)

(d)

The Principal may deduct from any moneys otherwise due to the Confractor
and from any security held by the Principail:

(i) any debt or other moneys due from the Contractor to the
Principal (including any due debt from the Contractor to the
Principal pursuant to section 26C of the SOP Act);

(ii) any amount that is less than or equal to the omoun’rg;géd fo be
owed under a payment withholding request serve

Principal pursuant to Division 2A of the SOP Ac K/
e against the

(iii) any Claim to money which the Principal
Contractor whether for damages (mclu&
or otherwise,

vidated damages)

whether under or in connection with the Q’r any other contract
formed under the Standing Offer Deed (i licable), or relating to the
Contractor's Activities. /

this clause 12.9 are in addition fo and
s Of the Principal under the Confract or
affects the right of the Principal to recover
of the debt or Claim in question or any

The rights given to the Principal
do not limit or affect any oth
at Law and nothing in the
from the Confractor the w
balance that remoms ing.

Contractor a ount which the Principal is entitled to deduct under this
clause 12.9 t prejudice the Principal’s right to subsequently exercise its
right of d flon under this clause.

Failure by the Png Q ’ro deduct from an amount otherwise due to the

Clous$9 will survive any termination of the Contract.

12.10 Ewderf%sQ ayment of workers and Subcontractors

(b)

“‘@,
o

ctoris not entitled to give the Principal a payment claim under clause 12.2
nd the Principal is not obliged to make any payment under clause 12.5,

s the Confractor has provided the Principal's Representative with:

a declaration in the form of Schedule 5 of the Appendix, fogether with any
supporting evidence which may be reasonably required by the Principal's
Representative, duly signed by the Contractor or, where the Contractor is a
corporation, by a representative of the Contractor who is in a position to
know the facts declared; and

copies of all relevant certificates of currency in respect of Workers

Compensation Insurance which the Contractor has in place in connection
with the Contractor's Activities.
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The Principal will pay simple interest at the 90 day bank bill rate on any
amount which has been set out as payable by the Principal's Representative
in a payment statement under clause 12.3, but which is not paid by the
Principal within the time required by the Contract.

This will be the Contractor's sole enfittement to interest including damages
for loss of use of, or the cost of borrowing money.

This clause applies if the SOP Act applies to the Contract.

For the purposes of section 17(3) of the SOP Act, the Con’rr@evocobly
chooses the Resolution Institute as the "authorised nomingting=Guthority" (as
that term is defined in the SOP Act) for any adjudication ®pplication it may
make under the SOP Act in respect of the subject of the Conftract.

When an adjudication occurs under the SOP Aé‘\@lnd the Principal has paid
an adjudicated amount to the Contractor:

(i) the amount will be taken into adcount by the Principal's
Representative in issuing a pgyment statement under clause 12.3;

and ﬁ
(ii) if it is subsequently ﬁs\(mi ed pursuant to the Contract that the
Contractor was fitted under the Contract to payment of
some or all of th judicated amount that was paid by the
erpayment”’), the overpayment will be a debt due
8 by the Contractor to the Principal which the
Contfi @ ust pay to the Principal upon demand and in respect
of i%d e Confractor is not entitled to claim or exercise any set-
%&o terclaim, deduction or similar right of defence.
hg

Wi’rho% clause 12.9, the Principal may withhold any amount that is
less than Or equal to the amount claimed to be owed under a payment
Wi Iding request served on the Principal pursuant to Division 2A of the

o {Q@c‘r.

(e C'Jf the Principal withholds from money otherwise due to the Confractor any

@

amount that is less than or equal to the amount claimed to be owed under
a payment withholding request served on the Principal pursuant to Division
2A of the SOP Act, then:

(i) the Principal may lead and rely upon Division 2A of the SOP Act as
a defence to any Claim for the money by the Contractor from the
Principal; and

(ii) the period during which the Principal retains money due to the
Contractor pursuant fo an obligation under Division 2A of the SOP
Act will not be taken info account for the purpose of determining:

A. any period for which money owed by the Principal to
the Confractor has been unpaid; and

B. the date by which payment of money owed by the
Principal to the Contractor must be made.
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The Confractor agrees not to commence proceedings to recover any
amount withheld by the Principal pursuant to a payment withholding
request served on the Principal in accordance with Division 2A of the SOP
Act.

Any amount paid by the Principal pursuant to section 26C of the SOP Act will
be a debt due from the Conftractor to the Principal.

If the Principal withholds money pursuant to a payment withholding request
served on the Principal pursuant to Division 2A of the SOP Act and the
Contractor:

(i) pays the amount claimed to be due under the adjudicgtion
application to which the payment withholding clai S; or

(ii) becomes aware that the adjudication opplicofi@@which the
payment withholding claim relates has been ithdrawn,

then the Contractor must so noftify the Principal wﬁ% ays of the
occurrence of the event in paragraph (i) or (||) (as applicable) by
providing fo the Principal a statement in wrii e form of a statutory
declaration together with such other ewdens the Principal may require
evidencing that the amount has been pald or the adjudication application
has been withdrawn (as the case moy})e).

XN

The parties acknowledge t nléss otherwise expressly stated all amounts
of monetary consideratio e Confract are exclusive of GST.

If GST is or becomes paydble on a supply made by a party (Supplier) under
or in connection he Contract or the Contractor's Activities, the party
providing con % n for the supply (Recipient) must pay an additional
amount to t plier equal to the GST payable by the Supplier (or
represen’r@ ember of a GST group of which the Supplier is a member) in
relatio supply.

ount payable under clause 12.13(b) will be paid to the Supplier at
me fime as the other consideration for the supply is paid to the
plier.

If any party is required under the Contract to reimburse or pay to the other
party an amount (other than any payment on account of the Contract
Price) calculated by reference to a cost, expense, or an amount paid or
incurred by that party, the amount of the reimbursement or payment will be
reduced by the amount of any input tax credits to which that party (or
representative member of a GST group of which that party is a member) is
entitled in respect of any acquisition relating to that cost, expense or other
amount.

Notwithstanding any other provision of the Contract, where the Recipient is
the Confractor, it will not be obliged to pay any amount on account of GST
to the Principal (whether under this clause 12.13 or otherwise) in respect of a
taxable supply made by the Principal unless and until the Principal issues to
the Confractor, a valid tax invoice that complies with the GST Legislation in
respect of that taxable supply.
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(f) Where the Supplier is the Confractor, the Contractor must issue a valid tax
invoice to the Principal in respect of any taxable supply made by the
Contractor to the Principal (including under clause 12.3) as a condition
precedent to the Principal being obliged to pay any amount on account of
GST to the Contractor in respect of such taxable supply.

(9) The parties agree that, if notified in writing by the Principal, the following will
apply to taxable supplies made by the Contractor to the Principal under or
in connection with the Confract:

(i) where the GST Legislation permits, the Principal will issue to the
Contractor an RCTI for each taxable supply (other than an
Excluded Supply as defined in this clause) made by ’rh@
Conftractor to the Principal under the Confract and uch
RCTI will be deemed to be a valid tax invoice issue he
Contractor to the Principal for the purpose of cla 2.13(f). The
parties may agree in writing from time to time %f the Principal will
not issue an RCTI in respect of a taxable mcude by the
Contractor to the Principal under the ContdTt (Excluded Supply);

(ii) the Principal will issue to the Confrcé\ recipient created
adjustment note for any adjust ent relating to a supply in
respect of which it issues an RCTh and

supply it makes to the ipal (other than in respect of a taxable

supply that is an Ex@e pply).

(h) Unless clause 12.13(i) oppl@-}och party acknowledges and warrants that
at the time of enterin o the Contract it is registered for GST (and any
entity making suppli r acquisitions under this Contract is also registered for
GST) and will ndf'f\@ other party if it or any relevant entity ceases to be
registered for ceases to comply with any of the requirements of the
Goods and_Sgrviees Tax: Recipient Created Tax Invoice Determination 2017

téél P

7/
(iii) the Confractor will not iss;ie a tax invoice in respect of any taxable

for Agricu roducts, Government Related Entities and Large Business
En’riﬁe;@ 017/6) or other determination or ruling issued by a taxation
authority relating fo the issuance of RCTIs (RCTI Requirement). The Principal
Wi issue a document that would otherwise be an RCTI after the Principal
° Contractor cease to be registered for GST, or after the Principal or the
C,}on’rroc’ror cease fo comply with any RCTI Requirement.

j \O If the Confractor does not, at the fime of entering into this Contract have a
valid registration for GST purposes or an Australian Business Number (ABN):

$ (i the Contractor must complete a "Statement by Supplier" or similar
document in a form acceptable to the Australian Taxation Office
clarifying the basis on which the Contractor is not required to be
registered for GST purposes; and

(ii) the Confractor must inform the Principal if the Confractor is or
becomes required to be registered for GST purposes and must
notify the Principal of the date from which registration will be
effective.

(i) If the Contractor does not provide its ABN in this Contract, the Confractor
must complete a “Statement by Supplier” in a form acceptable to the
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Australian Taxation Office declaring the basis on which the Contractor is not
required to have an ABN.

(k) The Confractor indemnifies the Principal for any loss suffered by the Principal
because of any breach of any warranty given in clauses 12.13(h) to 12.13(j)
or because of the inaccuracy of any information provided in accordance
with clauses 12.13(h) to 12.13(j) or because of any failure by the Contractor
to provide accurate information to the Principal in a fimely fashion in
accordance with clauses 12.13(h) to 12.13(j).

() Where the Principal issues RCTls to the Contractor in accordance with clause
12.13(g). the Contractor willindemnify or reimburse the Principal on demand
for any loss, cost, expense, penalty, fine, interest, fee or other am
incurred in relation to the Principal issuing RCTIs while: c_)

(i) the Conftractor is not registered for GST and/or ot ise fails to
satisfy, or comply with, any RCTI Requiremen Qd the Principal has
not been nofified by the Contractor as

(ii) the details contained in any RCTI or ré&igien’r created adjustment
note issued by the Principal are in ct, inaccurate or
misleading as a result of informagi ovided by the Contractor to
the Principal.

7/
(m) If the GST payable in relation to a sypply made by the Supplier under the

Contract varies from the oddi’rié\‘ﬁgmoun’r paid by the other party under

this clause 12.13 in respect of@ ply, then the Supplier will provide a

corresponding refund or creditNo or will be entitled fo receive the amount of

that variation from the oth arty (as appropriate).

(n) In this clause ]2.13'00

(i) ‘rerm% ned in GST Legislation have the meaning given to them
in &{T gislation, unless the context suggests otherwise;

(ii) 4@ includes amounts defined as "GST" under the GST Legislation
nd "GST equivalents" payments under the Intergovernmental
Agreement Implementation (GST) Act 2000 (NSW) (or similar

. \ payments under corresponding legislation of any other State or
C') Territory); and
\O (iii) any part or progressive or periodic component of a supply that is
@ freated as a separate supply for GST purposes (including
$ aftributing GST to tax periods) will be freated as a separate supply.
12.14 Subcontractor's statement
(a) The Confractor must:
0) submit a signed subcontractor's statement, in the form set out in

Schedule 9 of the Appendix, together with any payment claims
submitted under clause 12.2 or 12.8; and

(i) ensure that any such subcontractor's statement is not dated
before the date of the relevant payment claim.
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The Confractor acknowledges that pursuant to the Workers Compensation
Act 1987 (NSW), the Payroll Tax Act 2007 (NSW) and the Industrial Relations
Act 1996 (NSW):

(i) the subcontractor's statement is required to be provided to the
Principal; and

(ii) the Principal may withhold any payment due to the Confractor
under this Contract unftil the Confractor gives a subcontractor's
statement in the form of Schedule 9 of the Appendix. Any
penalty for late payment under the Contract does not apply to
any payment withheld under this clause 12.14(b)(ii).

5 Payment of Subcontractors c’)

The Contractor acknowledges and agrees that, without limiting chts 10:

(a)

(o)

the portion of each payment made by the Princi e Confractor on
account of the Contract Price which is payabl bp&e onfractor to
Subcontractors in accordance with their relevc‘s&ubcon’rroc’rs is held by the
Contractor on trust for those Subcontractors;

the Contractor must pay all Subcontractorg promptly in accordance with
the relevant subconfracts. /7

KPIs and Performance Adjus@s

Key Performance Indicators O

(a)

(o)

(c)

The Confractor must €omply with the KPIs as amended in accordance with

the Contract. O

The ConTrocth@J t report to the Principal at the frequency specified in the
Key Detailgri e form of a KPI Performance Report in a form satisfactory to
the Pri@/hich:

(i) provides an analysis of the performance of the Confractor in
@ meeting the KPIs;

if) identifies any non-compliances;

(iii) proposes an action plan fo remedy non-compliances and
implement continuous improvements; and

(iv) reports on whether the Contractor has implemented any previous
action plan and, if not, the extent of non-compliance.

The Confractor acknowledges and agrees that:

(i) the Principal will review each KPI Performance Report to assess the
level of compliance by the Confractor with the KPIs;

(ii) it must provide any action plan required by the Principal and must

implement and comply with any action plan required by the
Principal; and
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(iii) the Principal, acting reasonably may amend the KPIs provided
that the Contractor has been consulted by the Principal in respect
of the amended KPIs, including being advised of the reasons for
the amendment.

The Principal and the Contractor must meet at the times specified in the Key
Details, to monitor and review the Contractor's performance under the
Conftract and the KPIs and, if required by the Principal, the Contractor's
compliance with any action plan.

Performance Adjustments
This clause 13.2 is only applicable if specified in the Key Details. @
(a) The parties acknowledge and agree that: Qc—)

©

(c)

C.g@
O

(i) failure to achieve KPIs may lead to a Perfor ce Adjustmentin
accordance with Schedule 2;

(ii) the Performance Adjustments which k‘%y be made by the
Principal in accordance with Sche are intended to reflect
the anticipated diminution in th of the Conftractor's
Activities in the event that the KRls are not achieved;

/
(iii) the Performance Adjus@’rs:
N AN

do not refle ny potential cost, expense, loss,
dama iability or Claim (other than anticipated
dimim@ in value of the Contractor's Activities) which
rise from or in connection with any failure to
Qieve the KPIs; and

C,)\ are not intended to apply as liquidated damages.

(iv) @h of the parties require a formula for calculation of that
AU inished value that is able to be readily applied without
nnecessary administrative costs, delay or difficulty; and

there are many and varied matters which form part of the
diminished value which the Principal may suffer, many of which
are difficult or impossible to calculate with precision.

To the extent permissible, the Contfractor excludes and expressly waives any
right of the benefit of the application of any legal rule or norm, including
under statute, equity and common law, relating to the characterisation of
the Performance Adjustments as penalties, or the enforceability or
recoverability of the Performance Adjustments.

If the Performance Adjustment regime set out in Schedule 2 is found for any
reason to be void, invalid or otherwise unenforceable, so as to disentitle the
Principal from making a Performance Adjustment, the Principal will be
entitled to recover from the Contractor, and the Contractor must pay on a
fullindemnity basis general Law damages arising out of or in connection
with any loss suffered the Principal as a result of an event, action or omission
which would have entitled the Principal to make any of the Performance
Adjustments, up to the full amount of the applicable adjustment, if the
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relevant provision of this Contract had not been found void, invalid or
otherwise unenforceable.

The liability of the Contractor in respect of any cost, expense, loss, damages,
liability or Claim which may arise out of or in connection with any failure to
achieve the KPIs is not affected, reduced or otherwise limited to or by the
Performance Adjustments.

14. Termination

14.1 Preservation of rights

Subject to clause 14.6, nothing in this clause 14 or that a party does or fails

remedy (including recovering damages) which it may have where the other party

pursuant to this clause 14 will prejudice the right of that party to exer% ight or

breaches (including repudiates) the Contract.

14.2 Contractor default S\O

The Principal may give a written notice under clause 14 sSsihe Conftractor, if the
Contractor:

(a)

(o)

(d)

(e)

does not commence the Confractor's Acﬁ'ﬁes in accordance with the
requirements of the Conftract;

does not regularly and dilige ogress the Contractor's Activities with due
expedition and without d

suspends the Contractor's Ac@ breach of clause 10.9 or otherwise

fails to provide securi‘@required by clauses 4.1, 4.3 or 4.4 or a parent
company guorgn@: required by clause 4.6;

fails to exec@eed of Novation as required by clause 1.8;

failsto e have in place or otherwise maintain or provide evidence of,
insura as required by clause 5.5;

fract;

(f) o &h’r use the materials or standards of workmanship required by the

(97‘0

&
h)
(i)
(i)
(k)

(1)

(m)

C.J

does not comply with any Direction of the Principal's Representative made
in accordance with the Contract;

abandons the Contractor's Activities or otherwise plainly demonstrates the
intention not to continue performance of its obligations under the Confract;

is in breach of any applicable Law;

fails to comply with a KPI action plan required by the Principal under clause
13.1, or under the Standing Offer Deed (if any);

fails to comply with a KPIl requirement set out in the Key Details (if any);
fails to comply with clauses 6.19, 12.15(b) or 20.8(b); or

is otherwise in breach of the Contract.
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Contents of notice of default

A notice under this clause 14.3 must state:

(a) that it is a notice under clause 14.3;
(b) the breach relied upon; and
(c) that the Principal requires the Contractor to remedy the breach within 15

Business Days of receiving the notice.

Termination for insolvency or breach

; 3

(a) an Insolvency Event occurs to the Contractor, or where 1, Q\’rroc’ror
comprises 2 or more persons, fo any one of those pe @
h

(b) the Contractor does not remedy a breach of ons& e subject of a
notice under clause 14.3 within 15 Business Da receiving the notice
under clause 14.3, é

then the Principal may by written nofice to the Con’%or:

(c) terminate the Contract; A
() . . \

exercise a Step-In Right; or

(e) without in any way I|m|’r|ng® Principal's right under clause 11.4, direct a
Variation omitting or ting any part of the Contractor's Activities in
accordance with 11.4 (including in respect of any one or more

Separable Por’rib\

Principal's entitle ct?qfter termination

Subject to clouse.m.l, if:

(a) t @ﬁcipol terminates the Contract under clause 14.4; or
[ J

(b) Caﬁe Contractor repudiates the Contract and the Principal otherwise
erminates the Contract,

e
(c) the Principal will:

(i) not be obliged to make any further payments to the Confractor,
including any money the subject of a payment claim under
clause 12.2 or 12.8 or a payment statement under clause 12.3; and

(ii) be entitled to recover from the Confractor any costs, losses or
damages incurred or suffered by it as a result of, or arising out of,
or in any way in connection with, such termination or repudiation;
and
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(d) the Contractor must immediately:

(i) deliver to the Principal all items in which ownership has passed to
the Principal under the Contract; and

(ii) hand over to the Principal all copies of:

A. documents provided by the Principal under clause 6.1;
and
B. any Deliverables prepared by the Contractor to the
date of fermination (whether complete or not).
14.6 Contractor’s entitlements after termination C—)@
(a) If the Principal repudiates the Contract and the Confrac orxberwise
terminates the Conftract, the Confractor will:

(i) be entitled to claim damages; and \S\:

(ii) not be entitled to a quantum merLO
(b) This clause 14.6 will survive any ’rermino’rio@he Contract.
14.7 Termination for convenience % g
Without prejudice to any of the Principc@i\e rights, the Principal may:
(a) at any fime for its sole con@ence, and for any reason, by written notice to

the Confractor termin the Conftract effective from the time stated in the
Principal’s notice (@j such time is stated, at the time the noftice is given

to the Con’rrocm

(b) Thereof’re@Q solute discretion, complete the uncompleted part of the
c

Contrac tivities either itself or by engaging Other Confractors.
14.8 Costs
(a) '}\N\e Principal terminates the Contract under clause 14.7, the Contractor:
\Ocj(i) will be entitled to payment of the following amounts as
@ determined by the Principal's Representative:
$ A. for work carried out prior to the date of termination the
amount which would have been payable if the

Contract had not been terminated and the Contfractor
submitted a payment claim for the Confract value of
work carried out prior to the date of termination,
provided that ownership of all goods and materials
included in the value of work will vest in the Principal,
free of any security interest, upon payment;
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the cost of goods or materials reasonably ordered by
the Conftractor for the Contractor's Activities for which
the Confractor is legally bound to pay provided that:

1) the value of the goods or materials is not
included in any previous payment by the
Principal or the amount payable under
paragraph A; and

2) ownership in the goods and materials will vest

in the Principal, free of any security interest,
upon payment; and

the reasonable direct costs incurred by ’rhq_{){@’roc’ror
(excluding profit but including an omounE

O
overheads) as a direct result of the ter ion,

but in no case will the total amount powgglq e Contractor

under the Contract (including under this

e 14.8) be more

than the Contract Price; and

(ii) must:

A.

N
\"3
46
E,;\\Q
O

O

take all steps possible to mitigate the costs referred to in

clause 14.8(o%ond
immedio@
1) Ojeliver to the Principal all items in which

ownership has passed to the Principal under
0 the Confract; and

) hand over to the Principal all copies of:

a) documents provided by the
Principal under clause 6.1; and

b) any Deliverables (including any
services and test documentation)
prepared by the Contractor to the
date of termination (whether
complete or noft).

&@ The amount to which the Confractor is entitled under this clause 14.8 will be
a limitation upon the Principal’s liability to the Contractor arising out of, orin
any way in connection with, the termination of the Contract and the
Contractor may not make any Claim against the Principal arising out of, orin
any way in connection with, the termination of the Contract other than for
the amount payable under this clause 14.8.

(c) This clause 14.8 will survive the termination of the Contract by the Principal

under clause 14.7.
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Disputes
Notice of Dispute

(a) If a dispute or difference arises between the Contfractor and the Principal or
between the Contractor and the Principal's Representative in respect of any
fact, matter or thing arising out of, or in any way in connection with, the
Conftractor's Activities or the Contract, or either party's conduct before the
Conftract, the dispute or difference must be determined in accordance with
the procedure in this clause 15.

writing (Notice of Dispute) to the Principal's Representative and t her

party specifying: QCD
(i)

the dispute or difference; &

(b) Where such a dispute or difference arises, either party may give a ﬁo’rice in

(ii) particulars of the party's reasons for bein tisfied; and

(iii) the position which the party believefs&orrecf.

Negotiation 0

The Principal's Representative and the Confr ctof's Representative (or their nominees)
must, within 10 Business Days of a nofice keing,given under clause 15.1, meet and
discuss the dispute or difference. O

Executive negotiation O

Whether or not discussions haveltaken place under clause 15.2, if dispute or difference
is not resolved within 20 Busi ays after a notice is given under clause 15.1, it must
be referred to senior exegUiives of each party (as nominated by each party) who

must: \

(a) meet cm iscuss the dispute or difference; and

(b) if 1 cannof resolve the dispute or difference, endeavour to agree upon a
» Jor&Cgdure to resolve the dispute or difference.

Er@ﬁ}terminaﬁon
@’r er or not discussions have taken place under clause 15.3, if the senior executives

ach party have not resolved, or agreed upon a procedure to resolve the dispute
r difference within 25 Business Days after a notice is given under clause 15.1, either
party may submit the dispute or difference to an expert determination.

The expert
The expert determination under clause 15.4 is fo be conducted by an independent

industry expert appointed by the Chair for the fime being of the Resolution Institute
(unless the parties agree otherwise).
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15.6 Not arbitration

An expert determination conducted under this clause 15 is not an arbitration and the
expert is not an arbitrator. The expert may reach a decision from his or her own
knowledge and expertise.

15.7 Procedure for determination

The expert will:

(a)
(o)

(c)

(d)

(e)

act as an expert and not as an arbitrator;
proceed in any manner he or she thinks fit; @

conduct any investigation which he or she considers neces@’r resolve
the dispute or difference;

examine such documents, and interview such per r‘@ he or she may
require; and

make such directions for the conduct of the rmincﬁon as he or she

considers necessary. O

15.8 Disclosure of interest

7/
The expert must: \A

(a)

(o)

15.9 Costs

(a)
(b)

Each party will: A

disclose to the parties any jitgrest he or she has in the outcome of the
determination; and

not communicate pwi ne party fo the determination without the
knowledge of TF\\ r.

&

. e@s own costs in respect of any expert determination; and

C%oy one-half of the expert’s costs.
15.10 @;;

sion of expert determination

@nless otherwise agreed between the parties, the expert must notify the parties of his
or her decision upon an expert determination conducted under this clause 15 within
20 Business Days from the acceptance by the expert of his or her appointment.

15.11 Agreement with expert

(a)

The expert will not be liable to the parties arising out of, orin any way in
connection with, the expert determination process, except in the case of
fraud.

The parties must enter into an agreement with the appointed expert on the

terms set out in Schedule 6 of the Appendix or such other terms as the
partfies and the expert may agree.
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Determination of expert
The determination of the expert:
(a) must be in writing;

(b) will be:

(i) substituted for the relevant Direction of the Principal's
Representative (if applicable); and

(ii) final and binding,

unless a party gives nofice of appeal to the other party within éjz*ness
Days of the determination; and

(c) is to be given effect to by the parties unless and until it "‘gversed,
overturned or otherwise changed under the proc he following

clauses. \
Arbitration O

(a) If: 0

7/
(i) the expert fails to no’rify;gpc:rﬁes of his or her decision within the

time required by clau 10; or
(ii) a nofice of opp@s iven under clause 15.12,
the dispute or differe will be referred to arbitration.

(b) The arbifration W@onduc’red before a person to be:

ég\g?be’rween the parties; or
f

(i)

(ii) A ing agreement within 20 Business Days of the referral to
arbitration, appointed by the Chair for the time being of the

Resolution Institute (unless the parties agree otherwise).

[ J
(c) C;\&Xhe extent that they are not inconsistent with the Contract, the Resolution
nstitute Arbitration Rules will apply to the arbitration.

$@ The seat of the arbitration will be Sydney, Australia.
(

e) The arbitrator will have power to grant all legal, equitable and statutory
remedies and to open up, review and substitute any determination of an
expert under clause 15.12.

(f) Notwithstanding anything else, to the extent permissible by Law, the
arbitrator will have no power to apply or fo have regard to the provisions of
Part 4 of the Civil Liability Act 2002 (NSW).

15.14 Survive termination
This clause 15 will survive any termination of the Contract.
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15.15 Continuation of Contractor's Activities
Despite the existence of a dispute or difference between the parties, the Confractor
must:
(a) continue to carry out the Contractor's Activities; and
(b) otherwise comply with its obligations under the Contract.
15A  Step-In
15A.1 The Principal's Step-In Rights @
If CD
(a) the Principal exercises a Step-In Right under clause 14.4%9
(b) an incident or emergency occurs, which in the Pﬁ%@ reasonable
opinion the Contractor is unable to prevent or @yercdme and which will or
does materially affect the: 3\
(i) safety of people, property, ’rhe@q’zonmem or the Principal's
operations; or
7/
(ii) activities of business efsons occupying land on, adjacent to or
in the vicinity of the Si
(Step-In Event), then the Principal m wriften noftice to the Contractor itself, or
have its nominees, undertake any or effof the Confractor's Activities and otherwise
exercise any of the Con’rrcc’ror“@ﬁ’rs or obligations under this Contract and take such
actions as are necessary fo @( ss the event giving rise to the step-in (Step-In Rights).
15A.2  Actions following S S—}\
(a) For The&@es of exercising the Step-In Rights the Principal:
(i) is not obliged to make any further payments to the Confractor for
N \@ the Contractor's Activities in respect of which the Principal has
C—J\ exercised the Step-In Rights;
\O (ii) may use third parties to carry out and complete the whole or any
@ part of the Contractor's Activities the subject of the Step-In Righfs;
$ (iii) will be entitled to act as the Contractor's agent under all contracts
entered into by the Confractor that are necessary for the Principal
to exercise the Step-In Rights; and
(iv) may:
A. give reasonable instructions to any employee of the
Contractor (and the Contractor must ensure that such
requests are complied with);
B. contract with such of the Subcontractors engaged by
the Contractor; and
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C. take possession of, and use, such of the Design
Documentation,

as is reasonably required by the Principal o exercise the Step-In Rights.

The Confractor must take all actions the Principal considers necessary to
ensure that the Principal is able to exercise the Step-In Rights effectively and
expeditiously including:

(i) providing the Principal with any assistance and access to its
materials, equipment and inventory and the non-exclusive use of
all rights and information available to the Contfractor reasonably
required to enable the Principal or its nominees o exer@’rhe
Step-In Rights;

(ii) giving the Principal or its nominees access to t e@nnd any of
the land upon which the Contractor's ActivitieS\are being
performed; 6

(iii) providing sufficient resources, includi&]ersonna to assist the
Principal in exercising the Step-In R@; nd

(iv) not doing anything to hinder, upt or prevent the Principal
exercising the Step-In Rights. ,

The Principal may: \A

() itself exercise th Q\ Rights; or
(ii) nominate a d party to exercise the Step-In Rights.

If a third party |9@o’red to exercise the Step-In Rights in accordance
[

with paragrap 1], the third party will be taken to be exercising the Step-
In Rights itsel nd on behalf of the Principal and the provisions of this
clause 15 [ I pply as if references to the Principal were references to that

third p@

;@he Principal exercising a Step-In Right the Confractor's rights and
fions under the Contract are suspended to the extent necessary to

C% etmit the Principal to exercise that Step-In Right.

sion of Step-In

Upon giving the Contractor at least 5 Business Days prior written notice, the
Principal may cease to exercise its Step-In Rights at any fime.

Upon the Principal ceasing to exercise a Step-In Right the Confractor must
recommence performance of the obligations under the Contract that were
suspended.

Except where the Principal exercises a Step-In Right under clause 15A.1(b),
the Principal may set-off the costs reasonably incurred and losses reasonably
suffered by the Principal in and for the purposes of exercising the Step-In
Rights against any amount due by the Principal to the Contractor under this
Contract (or which may in the future be due under this Contract).
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15A.4 Otherrights

Nothing in this clause 15A will prejudice the rights to recover damages or exercise any
other rights or remedy (including the right to terminate) or relieve the Confractor of its
liabilities or responsibilities whether under the Contract or otherwise according to Law.

16. Limitation of liability

(a) Subject to clause 16(b) but notwithstanding any other provision of the
Contract:

(i) neither party will be liable to the other for any Consequ&ﬂol Loss

howsoever arising; and
(ii) the Contractor's aggregate liability to the Principglﬁ?)mroc‘r, tort

(including negligence) or otherwise under fhe{on ctis limited
to the amount stated in the Key Details.

(b) Clause 16(a) does not limit the Contractor's Iio%espec’r of:
(i) liability which cannot be limited o’r@;

(ii) liability under clauses 5.2, 6.10 CQ
7/

(iii) Performance Adjustment

(iv) fraud, wilful miscon@or criminal conduct by the Contractor or

any of its Person

(v) liability to t tent to which the Contractor is (or will be) entitled
fo be.pﬁ indemnified pursuant to an insurance policy required
under& ontract in respect of that liability;

(vi) lj *’Qc?or which, but for a failure by the Contractor to comply
th its obligations under the Contract or under an insurance
ADO“CY required under the Contract, the Contractor would have
received payment or been indemnified under an insurance policy

. \@ effected in accordance with the Contract; or
C_}vn)

the Confractor's abandonment of its obligations under the
Contract.

@ In clause 16(b)(v) , the reference to a liability for which the Contractor "is (or
$ will be) entitled to be paid or indemnified pursuant to an insurance policy"
means a liability for which the Contractor is or would be entitled to be paid
or indemnified under the relevant insurance policy if:
(i) clause 16(a) had not existed;

(ii) the Contractor had complied with the terms of the policy;

(iii) the Contractor had submitted a claim where there was a
legitimate entitlement to claim under the policy;

(iv) the Confractor had taken reasonable steps to pursue such a claim
once it had been submitted; and
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(v) the insurer had remained solvent.

In clause 16(b)(vi) , the reference to a liability for which the Contractor
"would have received payment or been indemnified under an insurance
policy" means a liability for which the Contractor would have been entitled
to be paid or indemnified under the relevant insurance policy if:

(i) the Conftractor had effected and maintained the insurance policy
as required by this Contract; and

(ii) the circumstances contemplated by clauses 16(c)(i) to 16(c)(v)
had applied with respect to that policy.

Subject to clause 16(f), the Principal's aggregate liability to th @oc’ror in
contract, tort (including negligence) or otherwise under The@ actis
limited fo the amount stated in the Key Deftails.

Clause 16(e) does not limit the Principal's liability |of

(i) liability which cannot be limited at Lo

(ii) fraud, wilful misconduct or crimi Qducf by the Principal or
any of its Personnel.

7/
This clause 16 will survive any ferm%on of the Conftract.

ipal Data

171 Definitions

In this clause 17:

(a)

(o)

Data Protecti @1 means the plan prepared by the Contractor and
opproved@ Principal in accordance with clause 17.5;

Perso formation means information or an opinion recorded in any form
abguyt an individual whose identity is apparent or can reasonably be
s@oined from the information or opinion;

(c) C%ﬁncipal Data means all data and information relating to the Principal or its

@

(d)

(e)

operations, facilities, clients, customers, Personnel, assets and programs
(including Personal Information) in whatever form that information may exist,
and whether entered into, stored in, generated by or processed through
software or equipment, or produced as part of the performance of the
Contractor's Activities;

Privacy Laws means all applicable laws relating to privacy and Personal
Information, including the Privacy and Personal Information Protection Act
1998 (NSW), Privacy Act 1988 (Cth) and any applicable principles, codes or
directions issued under those Acts; and

Security Incident means any incident, event or issue that causes or has the
intent or potential to cause a privacy or security breach or any loss of,
unauthorised access to, or use, modification, disclosure or other misuse of,
Principal Data, Personal Information or the Principal’'s confidential
information.
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17.2 General

Where the Contractor or its Personnel is provided with, or has access to, any Personal

Information in connection with the Confractor's Activities or this Contract, the

Contractor must:

(a) not do any act or engage in any practice that would breach the Privacy
Laws, or which if done or engaged in by the Principal, would be a breach of
the Privacy Laws;

(b) not access, use or disclose any Personal Information other than for the sole
purpose of carrying out its obligations under this Contfract, except with the
prior written approval of the Principal; @

(c) ensure that Personal Information is protected against loss O@ uthorised
access, use, modification or disclosure and other misuse;

(d) immediately notify the Principal upon becoming f any Security
Incident or actual or suspected breach of an obl?g%@n under this clause 17
and comply with the Principal's reasonable dire),‘g)wns with respect to
addressing and resolving such Security Incid@a d breaches;

(e) comply with any Authority's directions and\equirements with respect to the
investigation of, or inquiry into, any Security Incident or privacy related
matter provided that such directiorts and requirements are within the
statutory power of the or releva hority; and

(f) comply with such other pri bligations or policies as the Principal
reasonably notifies the Co@c’ror of in writing from time to fime.

17.3 No restrictions on priva ligations
[ J
Nothing in this clause is \ded to limit any obligations that the Confractor has at
Law with respect to priyecy and the protection of Personal Information.
17.4 Principal Da’rc~q\| security
(a) @Jn’rroc’ror does not obtain any right, title or interest with respect to any
incCipal Data, other than a right to use Principal Data for the sole purpose
% carrying out the Contractor's obligations under this Contract.
@ The Contractor must not (and must ensure that its Personnel do not):
$ (i) use any Principal Data other than for the purpose of carrying out
its obligations under this Contract;
(ii) attempt to sell, assign or commercially exploit any Principal Data;
or
(iii) fransfer or disclose any Principal Data outside NSW, Australia
without obtaining the Principal's prior written consent, which may
be given or withheld in the Principal's sole discretion and subject
to such conditions that the Principal reasonably determines.
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(c) The Contractor must:

(i) do all things that a reasonable and prudent entity would do to
safeguard and protect Principal Data in the Contractor's or its
Personnel's possession or control and to prevent a Security
Incident; and

(ii) comply with all security policies, requirements and standards with
respect to the Contractor's Activities, Principal Data and
confidential information as specified in this Confract or as may be
reasonably notified by the Principal to the Contractor from time to

time.
(d) The Con’rrgc’ror mus’r‘ens'ure that its Personnel are made owcr@)@d
comply with, the obligations under clause 17. 0
17.5 Data Protection Plan &
(a) The Confractor must prepare a Data Protection Plafmwhich must:

(i) set out measures for how the ConT@o will:

A. comply with the Privagy Laws and the Contractor's
obligations of privaey, security and confidentiality under

this Con’rroc’r;ﬁ
B. protect P@al ata, Personal Information and the

Princip@ nfidential information; and

C. oI nt, respond to and mifigate against, any Security
idents;
[ J
(ii) be Qg\m’ren’r with the Privacy Laws and the privacy and security
r rements, standards and policies required by this Contract;

2\

(iii) cover such other matters as reasonably required by the Principal.

(b) sﬂ\@orﬂracfor must review and update the Data Protection Plan annually

[ J

C,}J at such other tfimes as reasonably required by the Principal.
@\O The Contractor must:

$ (i) comply with its latest Data Protection Plan; and

(ii) provide its latest Data Protection Plan to the Principal on request.

17.6 Evidence of compliance

(a) On each anniversary of the Award Date or at such other times as
reasonably required by the Principal, the Confractor must submit fo the
Principal's Representative a written statement (in a form approved by the
Principal's Representative in writing) that the Contractor has complied with:

(i) all of its privacy, security and confidentiality obligations under this
Confract; and
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(ii) any Data Protection Plan prepared in accordance with clause
17.5,

(Compliance Statement).

The Compliance Statement must be signed and certified as true by the
Contractor's duly authorised representative.

Without limiting clauses 17.6(a) and 17.6(b), at the reasonable request of the
Principal, the Confractor must, within the timeframe stated in the Principal's
request, provide the Principal with evidence that demonstrates to the
satisfaction of the Principal that the Contractor and its Subcontractors have:

(i) complied with the privacy, security and confidenfiol%@(goﬂons
under this Confract and any Data Protection Plan;

(ii) all necessary procedures, processes and systefgs (including
fraining) in place to comply with such olali ns.

17.7  Indemnity and infringement \

The Contractor must indemnify the Principal against, aims against, or costs, losses
or damages suffered or incurred by, the Principal, afising out of, or in any way in
connection with, any actual or alleged infringement of any Privacy Laws arising out of

clause 17.

or in connection with the Contractor’s Ac’ri@ or any breach by the Contractor of

18. Notices O’0

18.1 Notice of Variation 0

If the Confractor conside. a Direction by the Principal's Representative, which is
not expressed to be a E§ on Order" under clause 11.2, constitutes or involves a

Variation, the Contr

out of, orin any Q

(a)

$®

(c)

must, if it wishes to make a Claim against the Principal arising
onnection with, the Direction:

withig 5 Business Days of receiving the Direction and before commencing
n the subject matter of the Direction, give noftice to the Principal's
resentative that it considers the Direction constitutes or involves a

\Ocj ariation;

within 15 Business Days of giving the notice under paragraph (a), submit a
written claim to the Principal's Representative which includes the details
required by clause 18.3(b); and

confinue to carry out the Contractor's Activities in accordance with the
Contract and all Directions of the Principal's Representative, including any
Direction in respect of which notice has been given under this clause 18.1.

18.2 Notice of other Claims

Except for Claims for:

(a)
(b)

relief from the Conftractor's obligation under clause 10.5;

a Variation instructed in a "Variation Order" under clause 11.2 or to which
clause 18.1 applies; or
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(c) payment under clause 12.2 or 12.8 of the Contract Price,

the Confractor must give the Principal's Representative the notices required by clause
18.3 if it wishes to make a Claim against the Principal in respect of any Direction by the
Principal's Representative or any other fact, matter or thing (including a breach of the
Contract by the Principal) under, arising out of, orin any way in connection with, the
Contract or the Conftractor's Activities, including anything in respect of which:

(d) it is otherwise given an express entitlement under the Contract; or

(e) the Conftract expressly provides that:

(i) specified costs are to be added to the Contract Price;@

(ii) the Contract Price will be otherwise increased or@ d,

as determined by the Principal's Representative. &

Prescribed notices S\

The notices referred to in clause 18.2 are: 6\

(a) a written notice within 5 Business Days of rst occurrence of the Direction
or other fact, matter or thing upon whigh the Claim is based, expressly
specifying:

(i) that the Con’rroc’ro@is to make a Claim; and

(ii) the Direction or @r fact, matter or thing upon which the Claim

will be bose{qnd

(b) a written claim i@ 5 Business Days of giving the written notice under
paragraph (a %«c must include:

(i) @ﬁl ed particulars concerning the Direction or other fact, matter
orthing upon which the Claim is based;

@ the legal basis for the Claim, whether based on a term of the
Contract or otherwise, and if based on a term of the Conftract,
clearly identifying the specific term;

\O (iii) the facts relied upon in support of the Claim in sufficient detail to

$® permit verification; and

(iv) details of the amount claimed and how it has been calculated.

18.4 Continuing events
If the Direction or fact, matter or thing upon which the Claim under clause 18.1(b) or
clause 18.2 is based or the consequences of the Direction or fact, matter or thing are
continuing, the Confractor must continue to give the information required by clause
18.3(b) every 20 Business Days after the written claim under clause 18.1(b) or 18.3(b)
(as the case may be) was submitted or given to the Principal's Representative, until
after the Direction or fact, matter or thing upon which the Claim is based has, or the
consequences thereof have, ceased.
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18.5 Time bar
If the Conftractor fails to comply with clauses 18.1, 18.2, 18.3 or 18.4:

(a) the Principal will not be liable (insofar as it is possible to exclude such liability)
upon any Claim by the Contractor; and

(b) the Conftractor will be absolutely barred from making any Claim against the
Principal,

arising out of, or in any way in connection with, the relevant Direction or fact, matter
or thing (as the case may be) to which clause 18.1 or 18.2 applies.

18.6 Other provisions unaffected C,>®

Nothing in clauses 18.1, 18.2, 18.3, 18.4 or 18.5 will limit the operatio o\)ec’r of any
other provision of the Contract which requires the Contractor tq notice to the
Principal's Representative in order to preserve an en’riflemeng@ke a Claim against

the Principal. \
19. Modern Slavery O
(a) In this clause 19: , 0

debt bondage, de&gpfive recruitment practices, or forced labour

(i) "Modern Slavery" has eaning given to it in the Modern
Slavery Act 2018 (C%\ includes any form of slavery, servitude,
to exploit childr t

her persons; and

(ii) "Modern Slafvefy Laws" means the Modern Slavery Act 2018 (Cth)

and gny; applicable legislation addressing similar subject
moﬁ&r)\
(b) The Confr warrants that:

(i) Afr complies with and will continue to comply with all applicable
Modern Slavery Laws;

.3{}7‘6 it has thoroughly investigated its labour practices, and those of its

cj Subcontractors in respect of any Modern Slavery used anywhere

\O in itfs operations or supply chain or in the operations or supply
chain of any of its Subcontractors (to the extent reasonably

$® possible);

(iii) it has put in place all necessary processes, procedures,
investigations and compliance systems to ensure that it can
provide the warranties under this clause at all relevant fimes; and

(iv) it has taken, and will take in the future, all necessary actions and
investigations to validate the warranties provided under this
clause.

(c) Should the Contractor become aware of any:

(i) Modern Slavery risks in its supply chain or operations, it must notify
the Principal of those risks and advise the Principal of the steps it is
taking fo eliminate or minimise those risks; or
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Modern Slavery practices being carried out within its operations or
supply chain, it must:

A. in writing, immediately notify the Principal of those
practices and of the remediation action it proposes to
take; and

B. at its cost, take any such additional remediation action

required by the Principal (acting reasonably and after
due consultation with the Contractor).

If the Conftractoris a ‘reporting entity’ for the purposes of any state or
federal Modern Slavery Laws, including the Modern Slavery Act (Cth),
must provide the Principal with a copy of any report it is requw repore
under that legislation at the Principal's request.

Miscellaneous \
S\O

Address for service

(a)

All communications (including nofices, cons opprovcls requests and
demands) under or in connection with ThQQ nfract:

(1)
(i1

(i)

\Q

must be in writing;

must be signed by making the communication or (on ifs
behalf) by any dlre@\secre’rory aftorney or authorised agent of,
that party;
subject to s@se 20.1(b), must be delivered or posted by prepaid
express the address, or sent by email to the email address,
of the R@ml's Representative or the Contractor's Representative
(as icable) set out in this Contract or such other address or
il address as may be nofified in writing by a party to the other
apty; and

are taken to be received by the addressee:

(in the case of prepaid express post) sent fo an address
in the same country) on the second Business Day after
the date of posting;

B. (in the case of prepaid express post sent to an address
in another country) on the fourth Business Day after the
date of posting;

C. (in the case of delivery by hand) on delivery at the
address of the addressee as provided in
clause 20.1(a)(ii); and

D. (in the case of email), at the local time (in the place of
receipt of that email) that would be determined if
section 13A of the Electronic Transactions Act 2000
(NSW) were to apply in respect of the email,

provided that if the communication would be taken to be
received on a day which is not a Business Day or after 5.00pm on
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(b)

(c)

(d)

(f)

@
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a Business Dayy, it is taken to be received at 9.00am on the next
Business Day.

(i) the Confractor sends a notice under clause 10, 11, 12, 14, 15 or
15A or concerning a claim for payment (including any
communication in respect of the SOP Act); or

(ii) the Principal sends a notice under clause 11.2, 14.2, 14.3, 14.4, 14.7
or 15.1,

by email, the Confractor or the Principal (as applicable) must als liver or
post such notice to the relevant address provided in clause 20 ).

For the avoidance of doubt:

(i) no notice referred to in clause 20.1(b) WS' b@%cﬁve until it has

been delivered or posted in accordancewittt clause 20.1(b); and

(ii) if a notice referred to in clause 20. isYssued by both email and
is also either delivered by hand ed, both notices must be
identical, and in the event that$hey are not identical, neither
notice will constitute a valid Qo’rice.

Where clause 20.1(b) applies, t ﬁ%von’r notice will be taken to have been
received on the date determi ccordance with clause 20.1(a)(iv)A,
20.1(a)(iv)B or 20.1 (o)(iv)C@ e case may be).

The Contractor must re that any documents it provides, including by
electronic means, in the file structure and format for such documents as
may be specifie e Principal from fime fo tfime. As at the Award Date,
the Principal r %ses such documents which are submitted by email to be
submitted os%j’rochmen’r to an email, where the attachment is in .pdf, or
where& rfate Excel, Primavera (.xer or .xml) or Microsoft Project (.mpp)
forma

rincipal will not be liable to the Contractor or to any other person for

ctronically, including any loss or damage related to or arising out of:

Th
.\XQ% ss or damage suffered in relation fo any document transmitted

\O (i) the transmission of any harmful code (such as viruses) to the

Contractor by electronic mail (including any document attached
to electronic mail); or

(ii) any failure by the Principal to noftify the Contractor that the
Principal may have received any harmful code (such as viruses)
from the Contractor in any electronic mail (including in any
document attached to electronic mail).

Governing Law

The Conftract is governed by and must be construed according to the Laws of the
State of New South Wales.
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Jurisdiction
Subject to clause 15.13, each party irrevocably:

(a) submits to the non-exclusive jurisdiction of the courts of the State of New
South Wales, and the courts competent to determine appeals from those
courts, with respect to any proceedings which may be brought at any time
relating to the Contract; and

(b) waives any objection it may now or in the future have to the venue of any
proceedings, and any Claim it may now or in the future have that any
proceedings have been brought in an inconvenient forum, if that venue falls

within clause 20.3(a). @

Counterparts \)C)

(a) This Contract may be executed in any number of coupdgrparts and by the
parties on separate counterparts. Each counTerp stitutes an original of
this Contract, and all together constitute one enf

(b) A party who has executed a counterpart of @on’rroc’r may exchange
that counterpart with another party by e he counterpart executed
by it to that other party and, upon reque y that other party, will thereafter
promptly deliver by hand or post to ’rhorpor’ry the executed counterpart so
exchanged by email, but delay or failure by that party to so deliver a
counterpart of this Contract ex& by it will not affect the validity of this
Contract.

Entire agreement O

This Contract constitutes ‘r.he %greemen’r and understanding between the
parties and will take effec rding to its tenor despite, and supersedes:

(a) any prior ent (whether in writing or not), negotiations and discussions
be’rwea € parties in relation to the subject matter of this Contract; or

(b) anycorrespondence or other documents relating to the subject matter of
nfract that may have passed between the parties prior to the Award
\ fe and that are not expressly included in this Contfract.

Ahé?nents

&@Con’rroc’r may only be amended by a document signed by or on behalf of both

he Principal and the Confractor.

20.7 Waiver
(a) Failure to exercise or enforce, or a delay in exercising or enforcing, or the
partial exercise or enforcement of, a right, power or remedy provided by
Law or under the Contract by a party does not preclude, or operate as a
waiver of, the exercise or enforcement, or further exercise or enforcement,
of that or any other right, power or remedy provided by Law or under the
Conftract.
(b) A waiver or consent given by a party under the Contract is only effective
and binding on that party if it is given or confirmed in writing by that party.
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No waiver of a breach of a term of the Contract operates as a waiver of
any other breach of that term or of a breach of any other term of the
Contract.

20.8 Assignment and Change of Control

(a)

(d)

The Principal may at any time, and without having to obtain the Contractor's
approval, assign any right or interest of the Principal under the Contract or
create or allow to exist, a security interest over or in respect of the Contract
or any right or interest of the Principal under the Contract.

The Contractor cannot assign, novate, permit or suffer a Change of Confrol
or otherwise transfer any of ifs rights or obligations under the Con f
without the prior written consent of the Principal.

If the Principal, in its absolute discretion, approves a nov ’ri&) this
Contract, the Contractor must provide the Principal wj duly completed
and executed Deed of Novation in relation to this c@cf, and the
Principal's costs and expenses in connection with neégofiating, preparing
and executing any Deed of Novation will be G&DT due and payable from
the Contractor to the Principal.

The Confractor must notify the Principal in\riting as soon as reasonably
practicable if the following occur in relgtion to the Confractor:

0] a restructure of the C ”ﬂ%’ror or any Related Entity (as defined in
the Corporations Adf) he Confractor that does not change the
Ultimate Holdin pany (as defined in the Corporations Act) of
the ConTrocTor?@

(i) a fransfega[ issue of any securities listed on any recognised stock
orsel r‘exchonge.

20.9 Consents \C—)

A consent requireAunder the Confract from a party may be given or withheld, or may
be given subject to any conditions, as that party (in its absolute discretion) thinks fit,

unless th
[ ]

20.10 Experﬁa\

esi ct expressly provides otherwise.

as otherwise provided in the Contract, each party must pay its own costs and
nses in connection with negotiating, preparing, executing and performing the

&on’rrccf.

20.11 Severance

If at any time a provision of the Contract is or becomes illegal, invalid or
unenforceable in any respect under the Law of any jurisdiction that will not affect or

impair:

(a)

(b)

the legality, validity or enforceability in that jurisdiction of any other provision
of the Conftract; or

the legality, validity or enforceability under the Law of any other jurisdiction
of that or any other provision of the Contract.
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20.12 Indemnities

(a) Each indemnity in the Conftract is a continuing obligation, separate and
independent from the other obligations of the parties, and survives
termination, completion or expiry of the Contract.

(b) It is not necessary for a party to incur expense or o make any payment
before enforcing a right of indemnity conferred by the Confract.

(c) A party must pay on demand any amount it must pay under an indemnity in
the Conftract.

20.13 United Nations Convention not applicable @

The United Nations Convention on Conftracts for the International Sol@ods does
not apply to the Contract.

20.14 English language S\O&

All communications between the parties and all docum%gﬂon provided in
3]

connection with the Contractor's Activities (including t

eliverables) must be in the

English language. 0

20.15 Taxes
(a)
(b)
(c)
20.16

/

Without limiting clause 8.3, Th@cfor must pay all taxes which may be

payable in respect of the Coffra&for's Activities, including any customs duty
and primage applicable ’r@p rted plant, equipment and materials
required for the Contracto ctivities.

If the Principal is.r } in its opinion to withhold any amount in respect of

tax from a pay be made to the Contractor under the Conftract, it is

entifled to d d such withholding and payment to the relevant taxing

authority wi a good discharge of its obligation to pay the relevant

amount Contractor.

If the,Principal pays an amount to the Contractor without withholding an
r@w‘r in respect of tax, the Contractor must indemnify the Principal for

.s\qgw loss suffered by the Principal as a result of the Principal failing to withhold

e amount in respect of fax.

rinership, joint venture or other fiduciary relationship

&o’rhing in the Contract will be construed or interpreted as constituting the relationship
between the Principal on one hand and the Confractor on the other hand as that of
partners, joint venturers or any other fiduciary relationship.

20.17 Exchange of information between government agencies

(a)

The Confractor authorises the Principal and its Personnel to make
information concerning the Confractor and the Contract available to any
Authority, including:

(i) any information provided by the Contractor to the Principal;
(ii) any information relating to the Contractor's performance under

the Contract; and
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(iii) the terms of the Contract.
The Confractor acknowledges and agrees that:

(i) any information about the Contractor from any source, including
but not limited to substantiated reports of unsatisfactory
performance, may be taken into account by the Principal and
any Authority in considering whether to offer the Contractor future
opportunities for NSW government work;

(ii) the communication of such information to any Authority is a
communication falling within section 30 of the Defamation Act

2005 (NSW); and @

(iii) the Principal has in place processes for ossessmg formance
of its suppliers, that these processes will apply t on’rroc’ror S
performance under the Contract and that it Wﬁ%porhapofe in the
Principal’s "Contractor Performance Re;x rocess

20.18 Purchase Order where no Standing Offer Deed \

Where no Standing Offer Deed exists, any terms an itions in any Purchase Order
or Work Order do not apply and will not bind the pdsties.
7/
20.19 Proportionate liability

(a) To the extent permitted by Layw, t 4 of the Civil Liability Act 2002 (NSW)
(and any equivalent s’ro’ru@ ovision in any other state or territory) is
excluded in relation to alll any rights, obligations or liabilities of either
party under or in any in connection with the Confract whether such
rights, obligo’rions idkilities are sought to be enforced in contract, tort or
otherwise.

(b) Without li rogroph (a), the rights, obligations and liabilities of the
Pr|nC|poI he Contractor under the Contract with respect to

$®

propo afte liability are as specified in the Contfract and not otherwise,
er such rights, obligations or liabilities are sought to be enforced by a
I in confract, in tort or otherwise.

C—)b the extent permitted by Law:

(i) the Confractor must not seek to apply the provisions of Part 4 of
the Civil Liability Act 2002 (NSW) in relation to any Claim by the
Principal against the Contractor (whether in contract, fort or
otherwise); and

(ii) if any of the provisions of Part 4 of the Civil Liability Act 2002 (NSW)
are applied to any Claim by the Principal against the Contractor
(whether in contract, tort or otherwise), the Contractor will
indemnify the Principal against any loss, damage, cost or expense
that forms part of a Claim by the Principal against the Contractor
which the Principal is not able to recover from the Contractor
because of the operation of Part 4 of the Civil Liability Act 2002
(NSW).
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20.20 Prior work

(a)

The terms of the Contract apply to all of the work performed by the
Contractor in connection with the Contractor's Activities even if it was
performed prior to the Award Date.

Any payment made to the Contractor by the Principal in connection with
the Confract or the Contractor's Activities prior fo the Award Date will be
freated as a payment under the Contract and will be in part discharge of
the Principal's obligation to pay the Contract Price.

20.21 If the Contractor is a trustee

If the Confractor enters info the Confract as frustee for a trust (Coniraci @
without limiting any other provision of the Contract, the Contractorr ’rs and
warrants that:

(a)

(d)

(f)

(9)

20.22 Legal@nion
"

W

the Contractor is the only frustee of the Contract r@

the Contractor has unqualified power under ’rh?‘@nsﬁfuﬁon of the
Contractor Trust to perform its obligations unh|s Conftract;

no action is currently taking place or pending to remove the Contractor as
frustee of the Contractor Trust or to appoint additional trustees of the
Contractor Trust;

the Conftractor has entered i \ﬂon’rroc’r in its capacity as trustee of the
Contractor Trust and for th f|’r of the beneficiaries of the Contractor
Trust;

the Confractor hasdhgyight to be fully indemnified out of the assets of the
Contractor Trusfi ecT of the obligations incurred by it in relation to this
Contract;

there is o@sming breach of the constitution of the Contractor Trust; and

the_Contractor Trust has not been terminated and there is no action
ing to terminate the Contractor Trust.

the Confractor is incorporated outside of Australia the Contractor must, on
the Award Date, provide a Legal Opinion supporting, and in respect of, the
execution of this Contract; and

the Guarantor is incorporated outside of Australia the Contractor must, on
the Award Date, provide a Legal Opinion supporting, and in respect of, the
execution of the parent company guarantee required by clause 4.6(a).

21. Handover

21.1 Consultation and cooperation

(a)

The Confractor must, both before and after the expiry of the Term:
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(i) fully cooperate with the Principal and any prospective Successor
Contractor or Successor Contractor; and

(ii) do all such things as may be necessary to ensure the smooth
fransition of the provision of the Contractor’s Activities to the
Principal or a Successor Confractor.

In this clause 21.1, Successor Contractor means the entity that will perform all
or any part of the Contractor’'s Activities after the expiry of the Term or
termination of the Contract and includes the entity’s proposed
subcontractors.

21.2 Development and update of Handover Services quqgemen’r@n

(a)

(o)

In consultation with the Principal, within 20 Business Days of@ord Date,

the Contractor must develop and deliver to the Principalin ordance

with this clause 21, a plan (the Handover Services Ma ment Plan) that

sets out:

0] the respective tasks to be accomplis by each party in
connection with the orderly fransiti nd migration of the
Contractor's Activities from the ctor to the Principal or its
nominee at the conclusion of thg Term or on fermination of this
Contract; and /7

(ii) a timetable pursuant WA{ch these tasks are to be completed.

The Confractor must, duri Term, review and update the Handover

Services Management Pl th the Principal within 30 days prior fo the end

of each year of the T(ﬁ\

21.3 Handover Period '\O

A handover period wi &Q mence on the earlier of the date on which:

(a)
(b)

and wi

&

no’rice.c@erminoﬂon of this Contract is given by the Principal; and

s‘r{@m expires,
[ J

C’%ﬁﬁnue for 3 months after the date on which the Handover Period
e

d unless the Principal notifies the Contractor that it no longer requires the

er Services (Handover Period).

21 .4$-Iandover

(a)

The Confractor must comply with the Handover Services Management Plan
and perform the Handover Services:

(i) during the Handover Period; and

(ii) to ensure that there is an effective transition which allows the
Principal fo achieve the Objectives.

If the Principal appoints a third party to take over the provisions of the

Conftractor's Activities or any part of the Contractor's Activities, the
Contractor must act in accordance with the Handover Services
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Management Plan with respect to those Contractor's Activities in relation to
that third party.

21.5 Payment for Handover Services

(a) The Principal will pay the Contractor for Handover Services in accordance
with Schedule 2.
(b) If this Contract is terminated by the Principal under clause 14.4, then the

Confractor must provide the Handover Services to the Principal at no
charge to the Principal.

21.6  Handover Services Management Plan @

The Handover Services Management Plan must: QC—D

(a) address, at a high level, the activities to be undertake the Contractor
during the Handover Period;

(b) detail the processes by which safety will be mc%&Qined at existing levels for
all aspects of the Contractor's Activities; and

(c) address, as a minimum, the following: 0

7/

(i) disengagement process dnd management;

(ii) ensuring all docum@rocesses and inventory stock required to
manage the hc@ r process are available at any point in time
to ensure a smo ransition in a fimely manner;

(iii) ensuring chss is updated frequently in order to meet all
operdij readiness requirements;

(iv) @nisoﬁon chart is maintained during the process;
(v) Ahondovermonogemen‘r;

v@ handover package and operational readiness;
[ J
Cgvh

stakeholders engagement, documentation, fraining, information
and asset transfer processes; and

$® (viii) key people and succession planning,

be further developed and updated if required, and at any time at the request of the
Principal.

21

[Contract number]] [WaterNSW ARK Ref]
CD2020/89: WaterNSW Standard Form Contract - Maintenance Services



Schedule 1 - Key Details

WaterNSW
~

Clause 1 - Definitions and interpretation

Contract - Other
documents forming part of
the Contract:

(Clause 1.1)

[List any other Contfract documents]
(If nothing is specified, nil)

(Where a Standing Offer Deed exists, as per the Purchase
Order. If nothing is stated in the Purchase Order, nil.)

Contract Price:

Calculated in accordance with Schedule 2.

(Clause 1.1) (Where a Standing Offer Deed exists, as per the Purchase
Order.
) A C)
Contractor's Name: [insert] \)
Representative: o
(Clause 1.1) Address: [insert]

Email: [insert] S\O

\A

(Where a Standing Offer Deed exisis, as per the Purchase
Order. If nothing stated in the hase Order, as per the Key

Details of the Standing ijf?ﬁ d.)
N

Defects Liability Period:
(Clause 1.1)

For Defects in goods and materials: [insert] from the date on
which the relevant goods and materials are installed in the
Serviced Equipment‘\

r \»

(12 monfhs’un]‘egs otherwise stated).

For all other Defects: [insert] from the date on which the
relevant €ontractor's Activities are completed

—

(6 months unless otherwise stated).

QWhere a Standing Offer Deed exists, any other longer period
\stated in the Purchase Order).

\
Option Period 1: A@
(Clause 1.1)
x<

N\

[if applicable, insert option period, e.g "2 years". If there is to
be no Option Period 1, insert "N/A"]

(Where a Standing Offer Deed exists, as per the Purchase
Order.)

<7 \7
Option Period 2:
r7z.>

(Clause 1.1)

[if applicable, insert option period, e.g "2 years". If there is to
be no Option Period 2, insert "N/A".]

(Where a Standing Offer Deed exists, as per the Purchase
Order.)

Option Period 3:
(Clause 1.1)

[if applicable, insert option period, e.g "2 years". If there is to
be no Option Period 3, insert "N/A".]

(Where a Standing Offer Deed exists, as per the Purchase
Order.)

Principal’'s Representative:
(Clause 1.1)

Name: [insert]
Address: [insert]

Email: [insert]

(Where a Standing Offer Deed exists, as per the Purchase
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Order. If nothing stated in the Purchase Order, as per the Key
Details of the Standing Offer Deed.)

9. Separable Portions: [Describe each Separable Portion of the Contractor's
(Clause 1.1) Activities]
(Where a Standing Offer Deed exists, as per the Purchase
Order.)
10. |Term: [Insert Term of Contract - for how long or until when the
(Clause 1.1) Contractor's Activities must be carried out. Specify when the
Term starts and ends.]
(Where a Standing Offer Deed exists, as per the Purchase
Order. /
) \C,)
11. |Indexation and review of [Applicable / Not applicable] \.)
rates: . .
If applicable: Q
I 1.9
(Clavse 1.9) . CPlindexation in accord cé%@’r clause 1 of Part 2 of
Schedule 2 [does / does apply [select that this
applies if the Contract ices will be CPl indexed
annually AND the G eview of Ratfes in clause 2
of Part 2 of ScheduleQ will not apply];
[OR] /
o the Geneﬁ% iew of Rates in clause 2 of Part 2 of
Schedule 2 Ydoes / does not] apply; and [select that
this a @ if Water NSW agrees to an annual increase
in the\&bntractor's rates. If the option above is selected
@o’r CPl indexation applies, the General Review of
. Q es should not apply to avoid double indexation.]
c)\ he foreign currency adjustment in Part 2 of Schedule 2
{ [does / does not] apply; [select that this applies if
@ > Water NSW agrees to take foreign currency risk]
A (If nothing is specified, not applicable.)
Clause 2 - Parties' obligations
[ J
'\ -
12. |Escalation )of rates for [insert]%
extension:) ~ o o
(Clause 2.3(b)] (If nothing is specified, 0%)
</ (Where a Standing Offer Deed exists any lower
percentage stated in the Purchase Order)
Clause 3 - Personnel
13. |Key people: Person Position
(Clause3.5(a))

(Where a Standing Offer Deed exists, as per the Purchase
Order.)
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14. |Security to be provided by Clause 4.1 applies: [yes / no]
the Contractor: ; . . . .
(Clause 4.1] [Select yes if the Contractor is required to provide security]
Amount
Secuirity is required for [insert amount].
(If nothing is stated, 5% of the Contract Price, except
where a Standing Offer Deed exists, the amount of security
shall be as per the Purchase Order. If nothing is stated in
the Purchase Order, 5% of the Contract Price) o
[Note to user: If the Contract Price is not a lump sum, then
the amount of security must be specified] \;)
P v
15. | Additional security Amount of additional security to be held $[/nsen‘]
(Clause 4.4) (If nothing is stated, 10% of the Con‘rroc’r Pnce)
(Where a Standing Offer Deed eX|s’rs as per the Purchase
Order. If nothing is specified in the Purchaser Order, 10% of
the Confract Price) (\\J
[Note to user: If the Contract Price is not a lump sum, then
the amount of add\iﬁonal security must be specified]
16. |Is a parent company [Yes/NQo] N
guarantee required?: It . . . .
required, it must be provided by: [Insert name of
(Clause 4.6)
Guorom‘or].}
[Note to user: If a parent company guarantee has been
» | provided by the Contractor under a Standing Offer Deed,
C"no parent company guarantee is required under this
( 'Contract]
Clause 5 - Risks and insurance
N 4
-,
e
17. |Insurance policies required to |[insert]
be effected by@e Principal: (None, unless otherwise stated)
(Clause 5.4)‘\
) P
18. Insurance policies required |Public Liability Insurance

“~(Clause 5.5(a))

to be effected by the
'‘Contractor:

Amount of cover is $20 million in respect of any one
occurrence.

Maximum deductible: $[insert]
(If nothing is stated, the maximum deductible is $0.)
Product Liability Insurance

Amount of cover: $20 million in respect of any one
occurrence and in the aggregate for all occurrences in
any 12 month period.

Maximum deductible: $[insert]

(If nothing is stated, the maximum deductible is $0)
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Workers Compensation Insurance

Amount of cover: The maximum amount required by Law.
Maximum deductible: Not applicable

Motor Vehicle Insurance

Amount of cover: Combined limit of not less than $20
million in respect of property damage and third party
bodily injury (other than as provided for by any compulsory
statutory insurance scheme or accident compensation
scheme).

Professional Indemnity Insurance

Ol

Amount of cover including provision for at least one
automatic reinstatement of the limit of indemnity: $[insert]
(If no amount is specified, $10 million.) NJ
Maximum deductible: $[insert]

(If nothing is stated, the moxinxn?geducﬁble is $0.)

N
19. |Additional requirements for |[The Product Liability Insurond Public Liability
Product Liability Insurance Insurance must extend A@eneﬁf of cover to the Principal
and Public Liability Insurance |as an insured in respect ohits liability for the acts or
(Clause 5.5(c)) omissions of the Contréctor and its Subcontractors.]
e
[The Produc@i!h‘y Insurance and Public Liability
Insuranc st be in the joint names of the Contractor
and the cipal.]
(Ilagothing stated, the Product Liability Insurance and
o @ Liability Insurance must extend the benefit of cover
C} he Principal as an insured in respect of its liability for the
/7\ cts or omissions of the Contractor and its Subcontractors.)
Clause 6 - Design and Docﬁmentaﬁon
20. |Documents and Rmber of Document No of copies
copies to be provided by the
Principal fo the Confractor; | = ssss ot
(CIAUSE 6.1) s e,
$ (Where a Standing Offer Deed exists, as per the Purchase
Order.)
21.  |Number of copies of Design |[insert]
Documentation to be
submitted or resubmitted by |
the Contractor to the (2 copies if not otherwise stated).
Principal:
(Clause 6.5)
22. |Escrow deed required [Water NSW's default position is “no”. Only select “yes”

(Clause 6.11)

where there is software or IT being procured and if unsure,
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select “On Request”]

Yes - required within 5 Business Days of Award Date /Not
required /Required on request

(If nothing is stated, no )

Clause 7 - Site and information

23. |Work health and safety - The principal contfractor for the purposes of the WHS
principal contractor Legislation is: ...covveiiiiniininnen.
(Clause 7.5(b)) (If nothing is stated, the principal contractor is the
Contractor.
’ s
Clause 8 - Provision of Contractor's Activities c_D(/
A\
X))
24. |Existing Approvals and other |[Insert any other Approvals that will be obtained by the
Approvals which the Principal |Principal e.g. a planning Approval.] n\
is to obtain: . e
(Where a Standing Offer Deed exists, as per the Purchase
(Clause 8.3(c)) ¢
Order.)
[ |
25. Pre-Approved Subcontractor Part of the Contractor's Activities
Subcontractors: -
(Clause 8.5(b)) [insert] /A [insert]
L\
insert \* insert
finsert] AN\ | fsert]
[insert] O [insert]
-
¢ || ((Where a Standing Offer Deed exists, as per the
C\Purchose Order.)
‘{ I\ -
\ ol
26. |Warranties required to be7. Warranty required from

procured by the Contractor
from Subcontractors and
provided to the Principal:

(Clause 8.(2;\\0
c°
R

[Insert description of types of equipment or frades from
whom subcontractor warranties are required]

(Where a Standing Offer Deed exists, as per the Purchase

Order.)

Clause 11 - Variations

27.

Percentage adjustments for
valuing a Variation:
(Clause 11.3(c))

(a)

For non-time related overheads and profit where the
adjustment is to be an increase:

[insert]% of the amount determined.

(b) For overheads and profit where the adjustment is to

be a decrease:

[insert]% of the amount determined.
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(If nothing stated in (a) or (b) above, 5%.)
(Where a Standing Offer Deed exists:

» where the adjustment is to be an increase, any lower
percentages stated in the Purchase Order;

» where the adjustment is to be a decrease, any higher
amount stated in the Purchaser Order)

Clause 13- KPIs and Performance Adjustments
(2

28. |Frequency of KPIl reporting [Insert how frequently in months/days the %chfor must

and times at which Principal |produce a KPI Performance Report.]
and Contractor to meet:

(Clause 13.1) [Insert how frequently in months/day; Principal and the
Contractor must meet to review fractor's

performance.]
(If nothing is specified, the @s}c’ror must provide a KPI
Performance Report at t of each month and the
Principal and the Contragtor will meet every 3 months,
unless otherwise agregd in writing by the Principal.)

Click or tap h@en’rer fext.

~\ )
29. |Performance Adjustments: Performance Adjustments [are / are not] applicable.
(Clause 13.2) s
Clause 14 - Termination R O\
A\
| >
30. |Default events in relation to\ r[Note to User: specify any additional default events in
KPIs @ relation to KPIs that Water NSW would like to include.
(Clause 14.2) A Delete if not required]
A breach of the any of the following KPIs will give rise to the
N \@ Principal's rights under clause 14.2:
C,J\ [insert]
\Q If nothing stated, not applicable.
@ (The default events specified above will apply in addition
to the default events specified in the Purchase Order).)
h Q

Clause 14- Limitation of liability

31. |Limitation of liability [Nofte: this limitation of liability is calculated based on the
(Contractor): payment schedule template provided in Schedule 2. If the
(Clause 16(a){ii)) payment structure in schedule 2 is not appropriate, please

seek legal advice regarding an appropriate limitation of
liability]

An amount equal fo the aggregate of:

a) the Routine Maintenance Fee already paid to the
Contractor, fogether with the estimated Routine
Maintenance Fee payable for the remainder of the
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Term; plus
b) any:

(i) Corrective Maintenance Fee already paid to the
Contractor, together with the estimated
Corrective Maintenance Fee payable for the
remainder of the Term;

(i)  amounts payable on account of Variations but
without reducing the Confract Price for any
amounts deducted under clause 9.11; and

(i)  ofher amounts paid or payable by the Principal
fo the Contractor under or in connection with the
Contract, including any suspension costs under

32. |Limitation of liability
(Principal):
(Clause 16(e))

clause 10.9. \\-)
s N7
[Note: this limitation of liability is calculated based on the
payment schedule template provided in Schedule 2. If the
payment structure in Schedule 2 is not appropriate, please
seek legal advice regarding an appropriate limitation of
liability] ‘

An amount equal to ’rheéggregc’re of:

a) the Routine Maintenance Fee already paid to the
Contractor, fogether with the estimated Routine
Maintenance Fee payable for the remainder of the
Term; plus N\ °*

b) any: O\

i Corrective Maintenance Fee already paid o the
Contractor, together with the estimated
O Corrective Maintenance Fee payable for the
\ remainder of the Term;

(i)  amounts payable on account of Variations but
without reducing the Confract Price for any
amounts deducted under clause 92.11; and

(i)  ofher amounts paid or payable by the Principal
to the Contractor under or in connection with the
Contract, including any suspension costs under
clause 10.9.
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Schedule 2 - Payment Schedule and rates review

Part 1 - Payment Schedule

[Note: The payment schedule set out below is a basic template only. It assumes that the
Contractor will be paid:

. the Routine Maintenance Fee for the Routine Maintenance Services in the form of a
yearly lump sum, payable in 12 equal instalments; and

. the Corrective Maintenance Fee for the Corrective Maintenance Services, which will
be calculated in accordance with the Payment Schedule.
If this payment structure is not appropriate, please seek legal advice. C_)®
This schedule does not set out mechanisms for dealing with any foreign curre, c})mponem‘s of
the Contract Price. If this is required please seek legal advice.] {
1. Contract Price \S@
1.1 Contract Price O
The Contract Price is the sum of: /7 Q
(a) the Routine Maintenance Fee; W\
(b) the Corrective Maintenan

1.2 Routine Maintenance Fee O
The Routine Maintenance on amount for Routine Maintenance Services for

each item of Serviced ent on the Serviced Equipment List, being the yearly
fixed lump sum for th erviced Equipment specified in the Payment Schedule,
payable in equal

& ly instalments.
1.3 Corrective éain enance Fee

Sched the actual quantities of the relevant Corrective Maintenance Services
whi ply with, and have been performed in accordance with, this Contract.

o
2, Petformance Adjustment

The Cor'r;c e Maintenance Fee is the amount calculated by applying the Payment

[The following is an example only of a Performance Adjustment Regime which may be
used with this Maintenance Confract Template. It is based on Service Points being
allocated to Nominated KPIs, as set out in Schedule 3. This regime will not be
appropriate in every case. Please seek legal advice if you are not sure.]

The Conftract Price for a month will be subject to Performance Adjustment as follows:
Adjusted Contract Price = A x B

where:
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Ais the original Contract Price applicable to the relevant month
calculated in accordance with section 1 of this Schedule 2; and

Bis the applicable percentage Performance Adjustment as set outin
the following table:

[insert]

Total Service Points for the .
relevant month (calculated in Performance Adjustment
accordance with Schedule 3) %

0-4.99 100
5-5.99 99 @
6-6.99 98.6 QCD
7-799 98.2 O\
8-8.99 97.8 N
9-9.99 97.4

10 - 10.99 97.0

11 -11.99 96.6

12 - 12.99 96.2

13 - 13.99 95.8

14 - 14.99 95.4

15 - 15.99 95.0

16 - 16.99 94.6

17 - 17.99 94.2

18 - 18.99 93.8

19 - 19.99 93.4

q 20 or More 93.0
3. Payment Schedule

[Note to user: any schedule of prices containing a daily rate must specify how many
hours are assumed in a day for that rate]

Part 2 - Indexation
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1. CPI Indexation

(a) Any prices in the Payment Schedule will be indexed for movements in the
CPIl on and from the date following the yearly anniversary of the Award
Date (CPI Adjustment Date) in accordance with the following formula:

CPI
CPlgase

A (CPlIndexed) = A x

Where:

A is the monetary amount originally specified in this Contract; @
CPI means the "Weighted Average of Eight Capital Cities: /&Qoups
Consumer Price Index" as maintained and published qu erly y the
Australia Bureau of Statistics (ABS), or as otherwise e@w edin
accordance with paragraph (b);

CPI ., is the last CPI published prior to the Cé}swus’rmen’r Date; and

CPlBase is the last CPI published prior to the Award Date.

7/
(b) If the CPI ceases to be published or\its method of calculation substantially
alters, then it is to be replaced b nearest equivalent index as selected

in good faith by the Principald Réptesentative and any necessary
consequential omendmer@ to be made.

2. General Review of Rai@
[ ]
(a) This clause op;v:é)\ ere specified in the Key Details.
(b) Once eo@}ﬂr during the Term, either party may provide a nofice to the
uesting that the Payment Schedule be reviewed in accordance

other re<(§O
with this use.
(c) ° K;@ér party provides a notice under paragraph (b), the parties must meet
in 20 Business Days to hold good faith discussions to attempt to agree a

- Yevised Payment Schedule which reflects the Contractor's actual, direct,
\O proven and reasonable increases or decreases in costs.

@ If the parties agree to a revised Payment Schedule, the Payment Schedule
will be deemed to be replaced with the revised Payment Schedule on and
from the date following the yearly anniversary of the Award Date (Rates
Adjustment Date).

(e) If the parties cannot agree to a revised Payment Schedule within 35 Business
Days of the notice under paragraph (b), the prices in the Payment Schedule
will be adjusted on and from the Rates Adjustment Date by the amount
given by the following formula:

[WPI ],
[VVPI ]Base

A (WPl Indexed) = A x

Where:
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A is the monetary amount originally specified in the Payment Schedule;

WPI means the "Wage Price Index: Total Hourly Rates of Pay Excluding
Bonuses" as maintained and published quarterly by the Australian Bureau of
Statistics, or as otherwise determined in accordance with paragraph (g);

WPIg.1 is the last WPI published prior to the Rates Adjustment Date; and
WPlgase is the last WPI published prior to the Award Date.

(f) If paragraph (e) applies the Principal's Representative will calculate the
adjusted prices and provide written notice of the adjusted prices to the

Conftractor. @

(9) If the WPI ceases to be published or its method of calculation tantially
alters, then it is to be replaced by the nearest equivalent.in as selected
in good faith by the Principal's Representative and onf r{icessory

consequential amendments are to be made. S\
3. Foreign Exchange Adjustments \
(a) This clause applies where specified in The@\Defoils.
(b) Where this clause applies the relevgnt Australian dollar amount of any rate
or price which is stated to be sx&;\%jo a foreign currency adjustment
oA

(Foreign Currency Amount) wi usted in accordance with this clause
on each date on which the nt Schedule provides that a foreign
currency adjustment is fo @r (FX Review Date).

(c) The Foreign Currencw@oun’r will be adjusted based on movements in the
relevant exchopg@ in accordance with the following formula:

FCA (Adjuste@:A x [ XR(current)/XR(base)]
WhereAQ
FC djusted) is the relevant Foreign Currency Amount as adjusted;

[ J
s\g\éA is the relevant Foreign Currency Amount specified in the Payment
C’) hedule which is to be subject to a foreign currency adjustment;

: XR (current) is the relevant exchange rate published by the Reserve Bank of

$® Australia as at the relevant FX Review Date; and

XR(base) is the relevant exchange rate specified in the Payment Schedule
as at the Award Date.
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Schedule 3 - KPIs

Key Performance Indicators

[Water NSW to insert any KPIs in addition to those in the Appendix]

(If nothing is attached, the only KPIs are those specified in Schedule 8 of the Appendix)
Nominated KPI Service Point calculation for Performance Adjustments

[The following is an example only of how to set up a Service Point calculation method which

goes with the example Performance Adjustment regime in Schedule 2. This regime will not be
appropriate in every case. Please seek legal advice if you are not sure.] C-,w
\

1. Nominated KPIs \)

(a) The following KPIs will be used to calculate the totdl S@e Points each
month:
(i) [insert relevant KPIs] O
(each a Nominated KPI). Q

7/

(b) the Principal's Representative will c§lculate Service Points for each of the
Nominated KPIs in accordance ection 2 of this Schedule 3. The total
Service Points for a month is t f the Service Points for each

Nominated KPI. O

(c) The maximum Servic ints for each of the Nominated KPl is [20] Service
Points per mon’rh

(d) If the Conftra %ccrues [20] or more total Service Points for 3 months in any
roling 6 mo %\ riod, it will be deemed 1o be in substantial breach of this
Con’rroc
2. Calculati of Service Points
o X
2.1 [Insert Nominated KPI]
e

[Insert method of calculation of Service Points for Nominated KPI. The calculation
method must be clear and objective. For an example, please speak to the Legal

&Services Division]

[Complete as required]

103

[Contract number]] [WaterNSW ARK Ref]
CD2020/89: WaterNSW Standard Form Contract - Maintenance Services



WalterNSW
AL

Appendix

See attached (if nothing is attached, a copy is available on request from the Principal's
Representative).
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Exhibit A - Statement of Work

The Statement of Work should contain, as a minimum, a detailed description of:

1.

the Confractor's Activities to be provided which must clearly specify:
(a) those services that are Routine Maintenance Services; and
(b) those services that are Corrective Maintenance Services.
the Serviced Equipment List;

any requirements as to the fiming of Routfine Maintenance Services and Cc@ﬁve
Maintenance Services (eg breakdown response times); C)

whether any design work is required as part of the Confractor's Ac@’r
the Site(s) that will be provided by the Principal (if any); O

any Tests that must be carried out by the Contractor; on&\

reporting requirements. ’QO

105

[Contract number]]

CD2020/89: WaterNSW Standard Form Contract - Maintenance Services

[WaterNSW ARK Ref]





