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Formal Instrument of Agreement

Formal Instrument of Agreement made at Sydney on the Award Date

Parties Principal:
Name: Water NSW ABN 21 147 934 787
Address: Level 14, 169 Macquarie Street, Parramatta NSW 2150
Contractor: @
Name: [Insert name of Contractor] ABN [insert] C)
Address: [insert] &
O
Background \S\
A. The Principal is committed to: O
(a) capturing, storing and releasing water in efficient, effective, safe and
financially responsible manner; /7
(b) supplying water in compliance Wi ppropriate standards of quality;
(c) ensuring that declared co@e\n’r areas and water management works in
such areas are managed protected so as to promote water quality, the

protection of public k@h and public safety and the protection of the

Environment;
[ ]

(d) providing for t nning, design, modelling and construction of water
storages and%othér water management works; and

(e) moin’r% nd operating the works of the Principal efficiently and
economiCally and in accordance with sound commercial principles,

(’roge’rher)‘{ bjectives).

B. T 'C@ol intends to procure the delivery of [insert description of the Project] (the
Pr .

C. ing regard to the Objectives and the Project, the Contractor has represented to
he Principal that it has the necessary skill, experience, available resources and
professional competence to carry out the Contractor's Activifies.

D. The Confractor has agreed to carry out the Contractor's Activities on the terms and
conditions of the Contract.

The parties agree

The Principal and the Confractor promise to carry out and complete their respective obligations
in accordance with the Contract.

Unless the context indicates otherwise, capitalised terms in this Formal Instrument of Agreement
have the meaning given in the attached General Conditions of Contract.

1
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Signed as an agreement

Signed for and on behalf of Water NSW ABN
21 147 934 787 by its authorised delegate in
the presence of:

Signature of witness

Full name of witness

Date

Executed by [Insert name of Contractor] ABN
[insert] in accordance with section 127 of the
Corporations Act 2001 (Cth):

Signature of director

Full name of director

Date KC.O\U
R\
g_;\\®
e
Ny

WaterNSW
~

Signature of authorised delegate

Full name of authorised delegate @

{\O

Date

/
\

Wure of company secretary/director
O

Full name of company secretary/director

Date

2
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OR, where the Contractor is executing under a power of attorney:

Executed on behalf of [Insert name of
Contractor] ABN [insert] by its atforney

Name of attorney (print)
Under power of attorney
Registration Number / Book Number

(Powers of attorney created in Victoria do not have a number. Insert the
date of the power of aftorney instead.)

Name of withess (print)

)
)
)
)
)
)
)

's'i};:j'r}aﬂi'ré“&'aﬁé% ..................

By executing t
states that T@] orney has received no
afi

nofice o ion of the power of
attorney

/
) PP 20

{\\%
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General Conditions of Contract

1. Definitions and interpretation
1.1 Definitions

In the Conftract, unless the context indicates otherwise:

Acceptance means, subject to clause 13.7, the stage when in respect of the Goods:

(a) the Goods comply with the requirements of the Contract and hove been
delivered in full to the Principal at the Delivery Point;

(b) the Tests (if any) which are required by the Confract to be ¢ %@ out and
passed before Acceptance is achieved for the Goods hov en carried
out and passed;

(c) all documents and other information referred to mSX n’rroc’r including all
Approvals, which are required for the use, ope%n nd maintenance of
the Goods have been supplied to the Princip@ presentative;

(d) any Source Code has been delivered in’ra%row in accordance with the
escrow deed executed pursuant to cloyse J11; and

(e) the Contractor has done every h%vhich the Conftract requires it to do as
a condition precedent to Ac e, including those things described in
clause 8.6.

Act of Prevention means any ong-0of:

(a) a breach of the C@ocf by the Principal;

(b) any other acflor m|55|on of the Principal, the Principal's Representative or
an O’rher ctor engaged by the Principal; or

(c) a Vorlo the subject of a Direction by the Principal's Representative.

Appendh@s the Appendix to these General Conditions of Contract.

App %Dneons any licence, permit, registration, consent, approval, determination,

ce te, administrative decision, permission or other requirement of any Authority

any jurisdiction in connection with the Contractor's Activities or under any
licable Law, which must be obtained or satisfied to carry out the Contractor's
ctivities or use the Goods for their intended purpose.

Authority includes any governmental or semi-governmental or local government

authority, administrative or judicial body or fribunal, department, commission, public

authority, agency, Minister, statutory corporation or instrumentality.

Award Date means:

(a) where a Standing Offer Deed exists, the date on which the Contract came
into existence as determined in accordance with the Standing Offer Deed;
or

(b) otherwise, the date on which the Formal Instrument of Agreement has been
signed by the last party to sign.
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Business Day means a day other than a Saturday, Sunday or public holiday in New
South Wales or 27, 28, 29, 30 or 31 December.

Change in Law means a change in an existing Law or a new Law, but does not

include:
(a) a change in an Approval or a new Approval; or
(b) a change in an existing Law, or a new Law, relating to taxes.

Change of Control means, in relation to the Contractor:

(a) if the Contractor comes under the Control of a person (acting al or
together with its Associates (as defined in the Corporations Ac‘@) did
not Control the Contractor on the Award Date; or

(b) if a person (acting alone or together with its Associates (Qs defined in the
Corporations Act)) who was in Control of the Con oh the Award Date

stops having Control of the Conftractor,

other than as a result of: 6\

(c) a restructure of the Contractor or any Relgted Entity (as defined in the
Corporations Act) of the Contractor ’rhg’r does not change the Ultimate

Holding Company (as defined in %Corporoﬁons Act) of the Conftractor; or
(d) a fransfer or issue of any secu@\(»s’r d on any recognised stock or securities
exchange.
Claim includes any claim for anjngcrease in the Contract Price or for payment of
money (including damages) r an extension of time:
[ J
(a) under, arising T\Q or in any way in connection with, the Contract,

including anyADirection of the Principal's Representative;

(b) arising_.olt of, or in any way in connection with, the Contractor's Activities,
the Goods and Services or either party's conduct before the Confract; or

(c) ° X% ise at Law or in equity, including by statute, in tort (for negligence or
C_qu erwise, including negligent misrepresentation) or for restitution.
(o Conduct means the Principal's Code of Conduct which is available at
//www.waternsw.com.au/ data/assets/pdf file/0007/134674/Code-of-
\ nduct-WaterNSW.pdf or upon request from the Principal's Representative, as
Qﬁpdo’red from time to time.

Confidentiality Undertaking means a deed in the form of Schedule 10 of the Appendix.

Consequential Loss means any:

(a) loss of income, loss of revenue, loss of profit, loss of financial opportunity, loss
of business or loss of business opportunity, loss of contract, loss of goodwill,
loss of use or loss of production (whether the loss is direct or indirect); or

(b) direct or indirect financing costs,

whether present or future, fixed or unascertained, actual or confingent.
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Contract means the contractual relationship between the parties constituted by:

(a) either:
(i) where a Standing Offer Deed exists, the Purchase Order issued by
the Principal in accordance with the terms of the Standing Offer
Deed; or
(ii) otherwise, the Formal Instrument of Agreement;
(b) these General Conditions of Contract;
(c) the Key Details as amended (if applicable) by a Purchase Order;@
(d) the Schedules, Exhibits and Appendix; QC)
(e) the Statement of Work; and &
(f) the other documents (if any) referred to in the Key%e S.
Contract Price means the amount specified in the Key as adjusted, subject to

clause 18.5, under the Contract.

Contractor's Activities means all things or tasks wbicthe Conftractoris, or may be,
required to do to comply with its Contract obligations and includes the supply of the
Goods and Services, Variations, Tests an ication work.

Contractor's Representative means t rson so named in the Key Details or any
other person from time to time app d as the Contractor's Representative in

accordance with clause 3.5.

Control in relation to an eﬂ’ri@s defined in section 9 of the Corporations Act), has the
meaning given in sec’riorrga of the Corporations Act as if section 50AA(4)(b) were
replaced with the words "anly has that capacity as a result of acting as the bare
frustee for another

Corporations Ac%ons the Corporations Act 2001 (Cth).

Date fop&@& means in respect of the Goods, the date, or period of time, specified
in the tails, as adjusted under the Contract, for achieving Acceptance.

D Acceptance means, subject to clause 13.7:
the date of Acceptance setf out in a Notice of Acceptance; or

(b) the date on which Acceptance is deemed to have been achieved under
clause 13.4(b).

Deed of Novation means the deed in Schedule 7 of the Appendix.

Defect means any aspect of the Confractor's Activities, the Goods and Services, or
any part thereof, which is not in accordance with the requirements of the Contract.

Defects Liability Period means the period which:

(a) in the case of the supply of Goods, commences on the Date of
Acceptance of the Goods; and

)
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(b) in the case of the performance of Services, commences on the expiry of the
Term of Services,

and which continues for the period described in the Key Details as extended by
clause 9.12.

Deliverables means all items, materials, documentation (including the Design
Documentation and any plans, drawings, manuals and specifications), sofftware and
products produced, created or developed for the Principal by or on behalf of the
Contractor as part of providing the Goods, Services or Contractor's Activities for the
purposes of, or in anticipation of, this Confract, irrespective of whether they are
produced, created or developed prior to the Award Date (but excluding the Goods).

Delivery Point means the location specified in the Statement of Work. C>®
specifications, manuals, patterns, models, samples, calculation the like) and

other information which is necessary for the Contractor to p it any) to
manufacture any part of the Goods or to perform the Serwc

Design Documentation means all design documentation (mcludmgg ngs, designs,
(

Direction means any decision, demand, deTermino’rior@seX’rion, instruction, notice,
order, rejection or requirement.

Environment includes the meaning given to that term at common law and in any
legislation in force in New South Wales includifg any land, water, atmosphere,
climate, sound, odour, taste, the biologic for of animals and plants and the social

factor of aesthetic. 0

Environmental Law means any Law lating or otherwise relating to the Environment
including any Law relating to la se, planning, pollution of air, water, soil or
groundwater, chemicals, wo gk?é use of transport, storage and handling of
dangerous goods, the h safety of any person or any other matters relating to,
but not limited to, the pg ion of the Environment, health or property.

Force Majeure Even

(a) riof, wo vasion or act of foreign enemies, acts of terrorism, or hostilities;

(b) ° )&gﬁ g radiation or contamination, radio activity from any nuclear fuel or
\f(p any nuclear waste from the combustion of nuclear fuel, radioactive,

Joxic, explosive or other hazardous properties of any explosive assembly or
nuclear component;

c; pressure waves caused by aircraft or other aerial devices travelling at sonic
or supersonic speeds;

(d) industrial action in the form of a strike that is not specific to, or caused by,
the Contractor; and

(e) earthquakes, flood, fire or other physical natural disaster, but excluding
weather conditions, regardless of severity,

but only where:
(f) such events or circumstances:

(i) are beyond the reasonable conftrol of the affected party;
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(ii) where the affected party is the Contractor, are such that a
competent contractor would not have been able to prevent or
overcome the effect of such events or circumstances on the
performance of the Contractor's obligations under the Contract if
it had exercised the care, skill, diligence, prudence and foresight
reasonably or ordinarily expected of a competent, qualified,
skilled and experienced contfractor providing similar goods and
services; and

(iii) are not caused or contributed to in whole or in part by a breach
by the affected party of the Contract; and

(9) if the affected party is the Contractor, the Contractor has taken @
reasonable steps to mitigate the effects of such events or circ ceson
its performance of the Contractor's Activities. 0

Formal Instrument of Agreement means the formal instrument of eement to which
these General Conditions of Contract are attached.

General Conditions of Contract means these General Co)%ions of Conftract.

Goods means: O

(a) the goods (if any) which the Confractop must deliver to the Principal under
the Confract (including any replacément Goods referred to in clause 13.6),
as more particularly described | Statement of Work; and

(b) where those goods are equi nt, systems, infrastructure, hardware or
other like items, includes a tware loaded or installed onto, residing on,

supplied with or occc@]nying those items.

Goods Insurance meons:°\O

(a) a policy of @y insurance covering the Goods against loss or damage
occurrin rNg any period the Contractor bears the risk of such loss or
domogéJ er clause 5.1; and

(b) if 1 ings the care of which the Contractor is responsible for under clause
° 8\1 e in fransit (including storage and franshipment) from any place
C_},L;J side of Australia, a policy of marine tfransit insurance covering the Goods
gainst loss or damage occurring while in transit until delivery of the Goods
to the Delivery Point on an "all risks" basis, including war, riots, strikes and civil
@ commotion coverage.

&ST or Goods and Services Tax means the fax payable on taxable supplies under the
GST Legislation.

GST Legislation means the A New Tax System (Goods and Services Tax) Act 1999 (Cth)
and any related Act imposing such tax or legislation that is enacted to validate,
recapture or recoup such tax.

Guarantor has the meaning given in clause 4.6(a){ii).

Incoterms 2020 means the publication called the ICC Incoterms published by the
International Chamber of Commerce, 2020 Edition.

Insolvency Event means in relation to a party to the Conftract, any of the following:

8

[Contract number]] [WaterNSW ARK Ref]
CD2019/221: WaterNSW Standard Form Contract - Goods and/or Services



WaterNSW
~

(a) the party informs the other party in writing, or its creditors generally, that the
party is insolvent or is unable to proceed with the Contract for financial
reasons;

(b) a trustee, receiver, receiver and manager, interim receiver, controller,

administrator, custodian, sequestrator, provisional liquidator, liquidator or
any foreign law equivalent or other person with similar power is appointed to

the party;

(c) the party:

(1)

(i1

(i)

(iv)

<

(Vi)

(vii)

N

Cj
\O
@

becomes bankrupt or insolvent within the meaning of section 95A
of the Corporations Act or under any bankruptcy, insol y or
analogous Law; C)

would be presumed by a court o be insolvent un section
459C(2) of the Corporations Act; &

fails to comply with a statutory demand %ﬂ@’rhe meaning of
section 459F(1) of the Corporations A&§) and fails to remedy that
failure within 7 days after being rec@ in writing to do so by the

party issuing the statutory dem@

makes any assignment in bapkrupfcy or makes any other
assignment for the benefiﬂi)f creditors;

seeks relief from its fions to creditors under any bankruptcy,
insolvency or an us Law;

commence y proceeding, files a petition or proposal to take
advanta @ny act of bankruptcy or insolvency;
[ J

resol%{o, consents to or acquiesces in the appointment of a
fru eceiver, receiver and manager, interim receiver,
@T oller, administrator, custodian, sequestrator, provisional
ligdidator, liquidator or other person with similar power of itself or of

Il or a portion of its assefts; or

files a petition or otherwise commences any proceeding seeking
to enter into any compromise, reorganisation, arrangement,
composition or readjustment under any applicable bankruptcy,
insolvency or analogous Law affecting creditors’ rights or consents
to, or acquiesces in, the filing of such a petition, or
commencement of such proceedings; or

(d) any act is done or event occurs which, under applicable Law, has a similar
effect to anything mentioned in paragraphs (b) or (c).

Intellectual Property Rights means all present and future rights in relation to patents,
designs, frademarks, copyright or other protected intellectual property rights (or any
rights to registration of such rights) whether created before or after the Award Date
and whether existing in Australia or otherwise.

Key Details means the particulars which appear in Schedule 1.

Key Performance Indicators or KPIs means the key performance indicators:
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(a) in Schedule 8 of the Appendix; and

(b) if any, set outin Schedule 3.

Law means:

(a) any legally binding law, legislation, statute, act, regulation, subordinate

legislation, rule, by-law, order, proclamation, decree, ordinance, directive or
code which is enacted, issued or promulgated by the Commonwealth or
any State or Territory government;

(b) common law and equity;
(c) Approvals; and C>®
(d) any other relevant Authority requirements. 0

Legal Opinion means a legal opinion: S\O&
(a) from:
(i) lawyers to the Conftractor, ou‘rh@r@o practise in the place of
t

incorporation of the Contractol ing that the Conftract is
binding and enforceable oggins’r the Conftractor; or

(ii) lawyers to the Guoroh%nx‘ thorised to practise in the place of
incorporation of th tor, stating that the parent company
guarantee is bindi nd enforceable against the Guarantor,

(as applicable);

(b) which states that |®y be relied upon by the Principal; and
(c) in a form reoifa)ly satisfactory fo the Principal.

Moral Rights mea @of the moral rights defined in the Copyright Act 1968 (Cth) or
other analogous rights arising under any other Law that exists or may come fo exist

anywhere |r® world.
[ ]

Motor \(%o‘:y Insurance means a policy of insurance covering vehicle third party
badityinjury and property damage in respect of all vehicles to be used by the

C tor (whether owned, rented or leased) in connection with the Contractor's
é’wi ies

&loﬁce of Acceptance means, subject to clause 13.7, a notice under clause 13.4(a) (i)
by the Principal's Representative stating that Acceptance of the Goods has been
achieved.

Notice of Dispute has the meaning given in clause 15.1.
Objectives means those objectives stated in paragraph A of the Background.
Option Period 1 means the period stated in the Key Details.

Option Period 2 means the period stated in the Key Details.

Option Period 3 means the period stated in the Key Details.
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Other Contractor means any supplier, contractor, consultant, artist, fradesperson or
other person engaged to do work other than the Contractor and its Subcontractors.

Payment Schedule means the document (if any) in Schedule 2.
Personnel means:

(a) in respect of the Contractor, any directors, officers, employees, consultants,
agents and Subcontractors of the Contractor; and

(b) in respect of the Principal, any directors, officers, employees, consultants,
agents and contractors of the Principal (other than the Contractor).

Policies and Procedures means the most recent versions of the policies @
procedures available at h’r’rps://www.wo‘rernsw.com.ou/obou’r/informoigapolicy,
and any other policies or procedures of the Principal noftified to the CWoc’ror from
fime to fime, each as updated from time to fime. &

PPSA means the Personal Property Securities Act 2009 (Cth) éﬂ@gulcﬂons made

under that Act. \

Pre-existing IPR in respect of a party means: O

(a) any Intellectual Property Rights belongiyg 10 that party that are pre-existing
as at the Award Date, but does nol\include any Intellectual Property Rights
developed by the Contractor O\ﬁ)f its Personnel for the purposes of, orin
anticipation of, carrying out T@Q nftactor's Activities; or

(b) any Intellectual Property R that are brought info existence by or on
behalf of that party, r than as a result of the performance of that party's
obligations under’r ontract,

and used by a party mg@‘%{mlng its obligations under this Contract.

Principal's Represen means the person so nominated in the Key Details or any
other person noml by the Principal from fime to time under clause 3.2 to replace
that person.

Produchl@lnsurance means a policy of product liability insurance:

( lovering the respective rights and interests and liabilities to third parties of
the Principal, the Contractor, the Principal's Representatives and all
@ Subcontractors from time to time;

&b) covering the parties' respective liability fo each other; and
(c) which complies with the requirements set out in clause 5.5(c),

for loss or damage to property (including the Principal's property) and the death of or
injury to any person (other than liability which the Law requires to be covered under a
Workers Compensation Insurance policy) arising out of, orin any way in connection
with, the Goods.

Professional Indemnity Insurance means a policy of insurance to cover claims for
breach of professional duty (whether owed in confract or otherwise) or any act or
omission in rendering of services by the Contractor or its Subcontractors in carrying out
the Confractor's Activifies.
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Project has the meaning given to this term in the Background.
Public Liability Insurance means a policy of public liability insurance:

(a) covering the respective rights and interests and liabilities to third parties of
the Principal, the Contractor, the Principal's Representatives and all
Subcontractors from fime to time;

(b) covering the parties' respective liability to each other; and
(c) which complies with the requirements set out in clause 5.5(c),

for loss or damage to property (including the Principal's property) and the @h of or
injury to any person (other than liability which the Law requires to be cover nder a
Workers Compensation Insurance policy) arising out of, or in any way in nection
with, the Conftractor's Activities.

Purchase Order means: SXO&

(a) where a Standing Offer Deed exists, the 'Purcha!%(e)r er' issued under the
Standing Offer Deed (if any) and includes a xures, schedules, exhibits
and attachments to the Purchase Order;

(b) otherwise, a purchase order (or any do;umenf or documents together
referred to by the Principal as the purchase order) issued by the Principal to
the Conftractor for the purposes\Q&‘oicing and payment.

Qualifying Cause means:

(a) an Act of Prevention;
(b) a Force Mojeure@; or
(c) a Direction To@end that satisfies clause 10.13(c)(ii).

Separable Porﬁo% s a separable portion of the Goods and Services identified as
such in the Key Defails.

Services the services (if any) which the Confractor is required to perform under
the Co@%@ , as more particularly described in the Statement of Work.

Si ns any land made available by the Principal to the Contractor to carry out
$} ontractor's Activities, if any, including any such land described in the Statement

ork.
Software means any software, firmware, computer code or configuration files
provided, developed or modified or required to be provided, developed or modified,
by the Confractor to or for the Principal in connection with the Contractor's Activities,
the Goods, the Services or the Deliverables (including any developments,
modifications, enhancements, adaptations or derivative works made in respect of
those items).

SOP Act means the Building and Construction Industry Security of Payment Act 1999
(NSW).

Source Code means, in respect of any software, firmware, computer code or
configuration files (Computer Programs), the human readable code of such Computer
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Programs, and includes associated software including scripts and applets (collectively
comprised in a complete copy of all of the foregoing in executable code) and all
compliers, tools, language, documentation necessary to operate, maintain and
modify the executable code copy of that Computer Program including all technical
documentation and specifications in respect of that Computer Program, including
any other information necessary for a reasonably skilled computer programmer to
understand the program logic of the software, firmware, computer code or
configuration files and to perform any of those acts in relation to it.

Standing Offer Deed means the deed entitled "Standing Offer Deed" between the
Contractor and the Principal to which these General Conditions of Contract are

annexed (if applicable).

(a) the document in Exhibit A (if any); and 0

Statement of Work means:

(b) where a Standing Offer Deed exists, any STo’remer@ attached to the

Purchase Order.
Step-In Right has the meaning given in clause 15A. 6\

Subcontractor means any person engaged by the @roc’ror for the performance of
any of the Contractor's Acfivifies.

Term of Services means the period descnb?\w such in the Key Details (as extended
pursuant fo clause 2.3).

Tests means: O

(a) the tests and procedures specified in the Statement of Work which are fo be
carried out befef’rer the Goods have been delivered to the Principal;

(b) any other tesfs required by the Principal's Representative; and
(c) any o’r%} s required to ascertain whether the Goods and Services or a
specifiedpart thereof meet the requirements of the Contract,

and eoe@@m is a Test.

U |i nal Undertaking means an unconditional undertaking (duly stamped) on
f nd given by a financial institution, approved by the Principal (and the terms of
nconditional undertaking set out in Schedule 1 of the Appendix are approved by

&he Principal).

Variation means, unless otherwise stated in the Confract, any change to the Goods
and Services including any addition, increase, decrease, omission, deletion or removal
to or from the Goods and Services.

WHS Legislation means legislation relating o health and safety at work including:

(a) the Work Health and Safety Act 2011 (NSW); and

(b) the Work Health and Safety Regulation 2017 (NSW).

WHS Management Plan means the work health and safety plan to be prepared by the
Contractor under clause 7.5, which must:
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(a) set out in adequate detail the procedures the Contractor willimplement to
manage the Contractor's Activities from a work health and safety
perspective;

(b) describe how the Contractor proposes to ensure the Contractor's Activities

are performed consistently with WHS Legislation; and

(c) comply with the specific requirements of Part 6.4 of the Work Health and
Safety Regulation 2017 (NSW) in relation to the matters that a WHS
management plan must include.

Workers Compensation Insurance means a policy of insurance to insure against liability
for death of orinjury to employees, including liability by statute and at corw@w law.

Interpretation \)C)
In the Confract:

(a) headings are for convenience only and do not ofé&l@erpre’rohon
and unless the context indicates a contrary intention: O

(b) an obligation or liability assumed by, or a ight conferred on, 2 or more
persons binds or benefits them jointly apd severally;

(c) "person" includes an individuol ﬁote of an individual, a corporation, an
Authority, an association or a,j ture (whether incorporated or
unincorporated), a partnepshiph\and a trust;

(d) a reference to a part ludes a party's executors, administrators,
successors and perpaa assigns, including persons taking by way of
novation and, iA TV'ose of a tfrustee, includes a substituted or additional
frustee;

(e) a referenc@ a document (including the Contract) is to that document as
voriedﬁv ed, ratified or replaced from time to time;

(f) a @ence to a statute includes its delegated legislation and a reference
atute or delegated legislation or a provision of either includes
C,}onsolido‘rions, amendments, re-enactments and replacements;

\O a word importing the singular includes the plural (and vice versa), and a
word indicating a gender includes every other gender;

&(h) areference to a party, clause, schedule, exhibit, attachment or annexure is

areference to a party, clause schedule, exhibit, attachment or annexure to
or of the Contract, and a reference to the Contract includes all schedules,
exhibits, attachments and annexures to it;

(i) if the time for giving any notice, issuing any certificate, making any payment
or doing any other act required or permitted by the Contract, falls on a day
which is not a Business Day, then the time for giving the notice, issuing the
certificate, making the payment or doing the other act will be taken to be
on the next Business Day;

(i) if a word or phrase is given a defined meaning, any other part of speech or
grammatical form of that word or phrase has a corresponding meaning;
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(k) "includes” in any form is not a word of limitation;

(1) areference to "$" or "dollar” is to Australian currency;

(m) the word "Subcontractor” includes suppliers and consultants;

(n) if any term in Schedule 2 or the Statement of Work refers to a term included
in Incoterms 2020, the rules and definitions governing that term in Incoterms
2020 will apply;

(o) any reference to the Deliverables, Confractor's Activities, Goods, Services,

Design Documentation or any other document or thing being fit for their
intended purpose (or any similar reference) will be read as refern@) the
purpose having regard to any purpose contemplated in or re
ascertainable from:

(i) the Confract and, if applicable, any S’rondln ffer Deed; and

with a Variation, any document provided by the Principal to the
Contractor specifically in connec’ri@v the Variation;

(p) to the extent that: 0

Ve
(i) any amounts are poyobl; to the Contractor under the Contract

(ii) to the extent relevant for deTerminin%}%ﬂ ose in connection

by reference to hourl ily rates; and

(ii) the Confractor's nnel is engaged in the relevant Contractor's
Activities for an |©men’r of time less than a full hour or day (or for
one or mor | hours or days plus an increment of fime less than a
full hour (as applicable),
[ J
the Con’rroc’ro@_v)
rata basis; a

e entitled to payment in respect of such fime on a pro

(a) a refere&@o any Authority, institute, association or body is:

(i)@ if that Authority, institute, association or body is reconstituted,
renamed or replaced or if the powers or functions of that
c_) Authority, institute, association or body are transferred to another
organisation, deemed to refer to the reconstituted, renamed or
\O replaced organisation or the organisation fo which the powers or

$® functions are fransferred, as the case may be; and

(ii) if that Authority, institute, association or body ceases to exist,
deemed to refer to the organisation which serves substantially the
same purposes or object as that Authority, institute, association or
body.

1.3 No bias against drafting party

No term or provision of the Confract will be construed against a party on the basis that
the Confract or the term in question was put forward or drafted by or on behalf of that

party.
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1.4 Provisions limiting or excluding liability

Any provision of the Contract which seeks to limit or exclude a liability of a party, is to
be construed as doing so only to the extent permitted by applicable Law.

1.5 Discretion
Subject to any express provision in the Contract to the contrary:

(a) a provision of the Confract which says that the Principal or the Principal's
Representative "may" do or not do something is not to be construed as
imposing an obligation on the Principal or the Principal's Representative to
do or not do that thing; and

(b) there will be no procedural or substantive limitation upon the c:])ner in
which the Principal or the Principal's Representative mayexereise any
discretion, power or entitlement conferred by the Co f.

Without limiting the previous paragraph, neither the Princi oIS%Qr he Principal's
Representative will be under any obligation to exercise anwsuch discretion, power or
entitlement, for the benefit of the Contractor or as req @» by any other legal
doctrine which in any way limits the express words yugadirf the provision of the
Conftract conferring the discretion, power or entitle
7/

1.6 Authorities

(a) The Confract will not in any v@owfully restrict or otherwise unlawfully
affect the unfettered discm\ f the Principal to exercise its functions and
powers pursuant to any le fion.

(b) Without limiting cl .6(a), anything the Principal does, or fails to do, or
purports to do, & nt to its respective functions and powers under any
legislation wil %ﬁemed notf to be an act or omission by the Principal

ct.

under ‘rheéﬁ
Wifhouu,&w

(c) iting the Contractor’s rights under clause 8.4, the Contractor:
')@ waives any Claims that it may have against the Principal as a
'\ result of the exercise by the Principal of its respective functions and
C—D powers under any legislation; and
\O (ii) acknowledges and agrees that:

$ A. there are many Authorities with jurisdiction over aspects
of the Confractor's Activities and other matters affecting
and affected by the Contractor's Activities;

B. such Authorities may from time to fime exercise their
statutory functions and powers in such a way as to
disrupt, interfere with or otherwise affect the Contractor's
Activities (including, the exercise by persons (including
individuals) acting on behalf of such Authorities of
powers and functions including as necessary for such
Authorities to comply with their statutory functions and
powers); and
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C. it bears the full risk of all occurrences of the kind referred
to in clause 1.6(c)(ii)B and will not be entitled to make,
and the Principal will not be liable upon, any Claim
arising out of or in any way in connection with such
occurrences.

1.7 Separable Portions

(a)

(o)

$®

In the Contract:
(i) the expressions:

A. Acceptance; @
B. Date of Acceptance; 0(—)

@
E. Defect; 6\

F. Defects Liability Period;, and
7/

G. Notice of Acc%ﬁfmce,

apply separately t Séparable Portion and references
therein to the G N\Nthe Services or the Contractor's Activities
mean so much Goods, the Services or the Confractor's

Activities os’gﬂcomprised in the relevant Separable Portion; and

C. Date for Delivery;

D. Delivery Point;

(ii) subcl .1 and 5.3 and clauses 2, 9, 10 and 13 apply
sep y to each Separable Portion and references therein to
th ds, the Services or the Contractor's Activities mean so
@ of the Goods, the Services or the Contractor's Activities as
40 comprised in the relevant Separable Portion.

S roble Portions may be directed by the Principal's Representative who
'{\ learly identify for each Separable Portion:

qu) the portion of the Goods or Services;
(ii) the Date for Delivery (if applicable); and
(iii) the respective security and liquidated damages (all calculated
pro-rata according to the ratio of the Principal's Representative's

valuation of the Separable Portion to the Contract Price for the
Goods or Services).

1.8 Novation

(a)

The Principal may at any time, at its sole discretion, novate the Contract to
any other person.

(b) If the Principal elects to novate the Contract in accordance with paragraph
(a), the Principal will provide the Contractor with a duly completed Deed of
Novation and the Confractor must execute the Deed of Novation and
17
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return it to the Principal within 5 Business Days of receipt of the relevant
Deed of Novation.

(c) If the Contractor fails to properly execute the Deed of Novation within the
time period specified in the previous paragraph, then for the purpose of
executing the Deed of Novation, the Confractor irevocably appoints the
Principal to be its attorney with full power and authority to complete the
partficulars and execute, sign, send and deliver in the name of the
Contractor the Deed of Novation and all notices, deeds and documents for
that purpose.

2. Parties’ obligations
2.1 Contractor's obligations CDZ
(a) The Contractor must carry out the Contractor's Activitie n@r this
purpose: O;{
(i) where the Contractor's Activities inclustf supply of Goods:
A. supply the Goods; and O
B. ensure that the Goods\ichieve Acceptance,
7/
by the Date for Deliv@d
(ii) where the Con’rroc@«cﬁviﬁes includes the performance of
Services, perfor ervices during the Term of Services.
(b) The Confractor must gnstyye that the Goods and Services will be fit for their
intended purpo.seo
22 Principal’s obligatioQGD\
The Principal muﬂr@cordonce with the requirements of the Conftract:
(a) ac t the Goods;
(b) .§\c1\ow the Confractor to perform the Services;
(c?\O give the Confractor sufficient access to the Site to allow it to carry out the
@ Contractor's Activities on the later of:
$ (i) the date that the Confractor has provided the Principal's
Representative with:
A. any Unconditional Undertaking and parent company
guarantee required under clause 4;
B. any evidence of any insurance taken out by the
Contractor which is required under the Contract; and
C. a duly executed Confidentiality Undertaking as required
by clause 6.15(b); or
(ii) the date specified in the Statement of Work;
18
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subject to other provisions of the Contract affecting access, contfinue to
allow the Contractor sufficient access to the Site to enable it to carry out the
Contractor's Activities; and

pay the Contract Price.

Extension of Term of Services

(a)

t
°

The Principal may (in its absolute discretion):

(i) extend the Term of Services once by a period up to Option Period
1;

(ii) if the Principal exercised its right fo extend the Term @chs by
a period up to Option Period 1 in accordance wig se

2.3(a) (i), extend the Term of Services once by g pésgd up o
Option Period 2; and {

to Option Period 2 in accordance w ause 2.3(a)(ii), extend the

(iii) if the Principal exercised its right to egin%%b; Term by a period up
ithnel
Term once by a period up to OpTi@rlod 3.

by giving written notice at least 30 days bgfore the end of the Term of
Services (or such other notice period agthe parties may agree).

Any extension exercised in occ&%@ce with paragraph (a) will be on the
terms and conditions in effec@ nd takes effect from, the end of the then
current Term of Services b Contract Price payable for the further
period will be equal to ’rhe\@w’rroc’r Price payable for the prior equivalent
period of the originol@ of Services, escalated by the amount set out in

the Key Details. O
[ J
This clau e@does not apply where a Standing Offer Deed exists.

The Confractor in performing the Contractor's Activities must comply with
Is as amended in accordance with this Contract.

(c) C,J\Khe Contractor must report to the Principal at the frequency specified in the

&

(d)

ey Details in the form of a report (KPI Performance Report) in a form
satisfactory to the Principal which:

(i) provides an analysis of the performance of the Contractorin
meeting the KPlIs;

(ii) identifies any non-compliances;

(iii) proposes an action plan fo remedy non-compliances and
implement continuous improvements; and

(iv) reports on whether the Contractor has implemented any previous
action plan and, if not, the extent of non-compliance.

The Contractor acknowledges and agrees that:
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(i) the Principal will review each KPI Performance Report to assess the
level of compliance by the Contractor with the KPIs;

(ii) it must provide any action plan required by the Principal and must
implement and comply with any action plan required by the
Principal; and

(iii) the Principal, acting reasonably, may amend the KPIs provided
that the Contractor has been consulted by the Principal in respect
of the amended KPIs, including being advised of the reasons for
the amendment.

Details, to monitor and review the Contractor's performance u is
Confract and the KPIs and, if required by the Principal, the @’rr ctor's
compliance with any action plan.

(e) The Principal and the Contractor must meet at the times spech@:he Key

3. Personnel g\( )
3.1 Principal’'s Representative \

(a) The Principal's Representative will give Di@@ns and carry out all its other
functions under the Confract as the agentef the Principal (and not as an
independent certifier, assessor or valuef].

(b) The Contractor must comply wi % Direction by the Principal's
Representative given or purp@rted to be given under a provision of the
Contract.

(c) Except where the Co@c‘r otherwise provides, the Principal's
Represen’ro’rive.m iwe a Direction orally but will as soon as practicable
confirm it in writ]

3.2 Replacement of @sipal's Representative
(a) The Priﬁ%ol may af any time replace the Principal's Representative, in
whieh event the Principal will appoint another person as the Principal's
N & resentative and notify the Contractor of that appointment.
(b) ny substitute Principal's Representative appointed under this clause 3.2 will
\O be bound by anything done by the former Principal's Representative to the

@ same extent as the former Principal's Representative would have been
bound.

3.3 Principal’'s Representative's representative

(a) The Principal's Representative may:

(i) by written notice to the Contractor appoint persons to exercise
any of the Principal's Representative's functions under the
Contract;
(ii) not appoint more than one person to exercise a specific function
under the Contract; and
(iii) revoke any appointment under paragraph (i) by notice in writing
to the Contractor.
20
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(b) All references in the Contract to the Principal's Representative include a
reference to a representative appointed under this clause 3.3.

3.4 Contractor's Representative

(a) The Contractor must ensure that the Contractor's Representative is present
at any location where the Contractor's Activities are being carried out at all
fimes reasonably necessary to ensure that the Contractor is complying with
its obligations under the Confract.

(b) A Direction is deemed to be given to the Contractor if it is given to the
Conftractor's Representative.

(c) Matters within the knowledge of the Contractor's Represen’ro’ri@j@
deemed to be within the knowledge of the Contractor.

(d) If the Principal’s Representative makes a reasonable g ’&Qﬁon to the
appointment of a representative by the Contract ontractor must
terminate the appointment and appoint another representative, subject
again to the reasonable objection of the Principal’s Representative.

3.5 Key people 0

The Contractor must: 7/

(a) employ those people specified\ Key Details, including the Contractor's
Representative, in the jobs spécified in the Key Details;

(b) subject to paragraph (c). erloce the people referred to in paragraph
(a) without the Princi@\Represen’roﬁve's prior written approval; and

(c) if any of the pe ferred to in paragraph (a) die, become seriously ill or
resign from th loyment of the Contractor, replace them with persons
opproved rincipal's Representative of at least equivalent
expene C ility and expertise.

3.6 Removal o @ersons
rincipal's Representative may by notice in writing instruct the
Qon’rroc’ror tfo remove any person from the Site or the Contractor's Activities
who in the reasonable opinion of the Principal's Representative is guilty of
misconduct, is incompetent or negligent, is not suitably qualified or who, in
&@ the opinion of the Principal, may bring the Principal into disrepute.

(b) The Confractor must ensure that any such person is not again employed in

the Confractor's Activifies.
4. Security
4.1 Form of security

(a) This clause 4.1 applies where so stated in the Key Details.

(b) The Confractor must provide security in the form of 2 Unconditional
Undertakings each for an amount representing 5% of the Confract Price.

(c) Security must be provided within 10 Business Days of the Award Date.
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42 Release of security

(a)

Subject to its rights to have recourse to the security, the Principal must:

(i) within 10 Business Days of the last Date of Acceptance or the
expiry of the Term of Services (whichever is the later), release such
part of the security provided under clause 4.1 then held so that
the Principal holds security to the value of 5% of the Contract
Price; and

(ii) release the balance of the security then held when:

A. the last Defects Liability Period (including om@ensions
under clause 9.12) has expired;

B. the Confractor has provided the Pringcip |’rh the final
payment claim required by clous 8; and

C. the Contractor has comph | of its obligations
under the Contract.

If the Principal terminates the Contract p to clause 14.7 then to the
extent that the Principal has not had recolyse to it, the Principal must
release all security then held by it whenAhe Contractor has complied with its

obligations under clause 14. 8(0%

4.3 Replacement security

(a)

QA(c)

If the Principal holds securiQrowded under clause 4.1 which contains an
expiry date which is Q@ﬁr than the date upon which the Principal is
required fo return curity to the Contractor, the Contractor must, on or
before the daté is 20 Business Days prior to the expiry date for that
security, prov Principal with replacement security in the form of an

i ertaking in exchange for the security which is being

replaced.

If p ogrcph (a) applies in respect of any security and the Principal has not
d from the Contractor replacement security in the form of an

r that undertaking then, irrespective of anything contained in, and without
imiting the Principal's rights under, the Contract or the security, the Principal
may make a demand under the security for the entire amount payable
under that security and thereafter retain the proceeds.

; condmonol Undertaking at least 20 Business Days prior to the expiry date

Subject to the Principal's rights under the Contract to use these proceeds,
the proceeds from any demand made by the Principal pursuant to
paragraph (b) will be paid to the Contractor at the same time as the
Principal would have been required to return the security from which the
proceeds were obtained.

4.4 Additional security

(a)

If the Principal directs a Variation under clause 11.2 which increases the
Contract Price, the Principal may direct the Contractor to provide additional
security so as to ensure that the amount of the security then held by it equals
up to 10% of the Contract Price.
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(b) The Confractor must provide additional security in the form of an
Unconditional Undertaking within 10 Business Days of a Direction under
clause 4.4(qa).

Interest

The Principal:

(a) is not obliged to pay the Contractor interest on any Unconditional
Undertaking provided under clause 4.1, 4.3 or 4.4 including the proceeds of
any bank guarantee if it is converted into cash; and

(b) does not hold the proceeds or money referred to in paragraph ( frust
for the Contractor. C)

Parent company guarantee 0

(a) Subject to clause 4.6(b), if the Contractor is requir e Key Details to
provide a parent company guarantee, the Coptrackor must, on the Award
Date, provide the Principal's Representative WIT parent company
guarantee:

(i) in the form set out in Schedule @he Appendix with all
particulars completed; and /

(ii) duly executed by ’rhe& n named in the Key Details
(Guarantor).

(b) The Confractor is not requi to provide a parent company guarantee
under clause 4.6(q) Qqs provided a parent company guarantee under
the Standing Offe@ if any).

PPSA

(a) To the e ’r@he PPSA applies to any goods, materials or other items

suppli y the Contractor to the Principal the Contractor warrants that:

not breach any security agreement the Contractor has with a
third party; and

3{@ the supply of goods, materials or other items to the Principal does
[ J

(ii) the supply of goods, materials or other items to the Principal is
within the ordinary course of the Contractor's business.

The Confractor indemnifies the Principal against any Claims against, or costs,
losses or damages suffered or incurred by the Principal directly or indirectly
in connection with any infringement of, or Claim in regard to, any third party
security agreement or security interest under the PPSA arising as a result of:

(i) the Contractor carrying out the Contractor's Activities; or

(ii) goods, materials or other items supplied to Principal by the
Contractor infringing that third party’s rights under the PPSA.
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Risks and insurance

Risk of Goods
The Conftractor will bear the risk of and indemnify the Principal against:
(a) any loss of or damage to:

(i) the Goods; and

(ii) unfixed goods and materials intended for incorporation in the
Goods but not yet incorporated,

until the date stated in the Key Details, notwithstanding Tho&%ip of all

or part of the Goods may previously have passed to the Prigci under the

Conftract; &

(b) after the date stated in the Key Details, any loss o%\@ncge to the Goods
arising from any act or omission of the Contracigr duking the Defects Liability
Period or from an event which occurred prior e date stated in the Key
Details; and 6

(c) where the Services involve the refurbishmenwt, overhaul or repair of, or any
other work in relation to, any parts, plart, equipment or goods owned by the
Principal, any loss or damage ’r@oor’rs, plant, equipment or goods while
N

they are in the care, cus’rodyb | of the Conftractor.
Contractor's indemnity O

The Conftractor will indemnify t incipal against:

(a) any loss of or d .x to property of the Principal (other than property
referred to iné'y 5.1(a)); and

(b) any liabi 'f@or Claims by any person against the Principal in respect of loss
of or ge to property or injury to or death of persons,

caused | ising out of, or in any way in connection with, the Contractor's

Activitigsyoravided that the Contractor's responsibility to indemnify the Principal will be

reduceerto the extent that an act or omission of the Principal, Principal's
\@ ntative or an Other Confractor engaged by the Principal may have
@ buted fo the loss, damage, injury or death.

53 &Reins’ra’remen’r

During the period during which the Contractor bears the risk of loss or damage under
clause 5.1, the Contractor must, unless otherwise directed by the Principal's
Representative, prompftly replace or otherwise make good any loss of, or repair the
damage to, the Goods or any relevant unfixed goods and materials. The Contractor
will bear the cost of such replacement, making good or repair.

54 Insurance by Principal
The Principal must, from the Award Date, effect the insurance (if any) specified in the
Key Details. The insurance is subject to the exclusions, conditions and excesses noted
in the policies and the Conftractor:
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must saftisfy itself of the nature and extent of the Principal's insurance;

acknowledges that the insurances effected by the Principal do not cover
every risk fo which the Contractor might be exposed and are subject to
deductibles and limits, and the Contractor may at its cost, take out
insurance to:

(i) insure any risks not insured by the Principal's insurance; or

(ii) cover any such exclusions, conditions or excesses in that
insurance,
which the Contractor wants to insure against or cover; @

where it bears the risk of the relevant loss or damage under clguse 5.1 oris
required to indemnify the Principal under clause 5.2, must b he cost of
any excesses in the Principal's insurance;

will be responsible for paying or bearing all excessé&@goﬂon to insured
matters under the insurances effected by the P&ipcl in accordance with

the policy terms; and O

may effect its own insurance to cover ‘rhé%um of any excess.
7/

55 Contractor insurance obligations A

The Contractor must: O

(a)

(d)

from the Award Date effe@wd have in place the following insurance with
insurers and on ’rermsc&foc’rory to the Principal's Representative:

(i) Good@nce;
(i) P &é?obiﬁfy Insurance;
i) 4 duct Liability Insurance;

(iv@ Workers Compensation Insurance;

C—}V) Motor Vehicle Insurance; and

(vi) if the Contractor's Activities involve design services or any other
professional services, Professional Indemnity Insurance,

for at least the amounts referred to and with the maximum deductibles
specified in the Key Details;

in relation to the Workers Compensation Insurance ensure that each of its
Subcontractors has similar insurance to the Workers Compensation
Insurance covering the Subcontractor’'s employees;

ensure that the Public Liability Insurance and the Product Liability Insurance
comply with the requirements set out in the Key Details;

ensure that the insurance policies obtained in accordance with this clause
5.5 do not contain an exclusion for dammed works or wet works;
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(e) provide the Principal's Representative with copies of certificates of currency
for the insurances referred to in paragraphs (a) and (b), as required by the
Principal's Representative from time to time; and

(f) upon request by the Principal's Representative, prompftly provide the
Principal's Representative with a copy of any insurance policy that is either in
the joint names of the Contractor and the Principal or extends the benefit of
cover to the Principal as an insured in respect of its liability for the acts or
omissions of the Confractor and its Subcontractors.

5.6 Period of insurance

The insurance which the parties are required to have in place under this cl@ S must

be maintained: C)

(a) in the case of Goods Insurance, until the Contractor ceases ear the risk
of loss of or damage to the Goods under clause 5.1; {

(b) in the case of Public Liability Insurance, at all ti es%\w;ich the Confractor
performs the Contractor's Activities (and at Ieo%ﬂl the expiry of the Term
of Services);

(c) in the case of Product Liability Insurance aQd Professional Indemnity
Insurance, until the expiry of 6 years follewing the end of the Defects Liability
Period;

(d) in the case of Workers Comp@\an Insurance, at all times at which the
Conftractor performs the C@ for's Activities; and

(e) in the case of Motor VEhicle Insurance, at all times that the vehicles are to
be used by the Co for in connection with the Contractor's Activities or
are on the Si’re.'\

5.7 Insurers <—>

Unless o’rherwiseq&aroved in writing by the Principal, the insurance that the

Conftractor is required to have in place under clause 5.5 must be maintained with

insurers t f@

[ J
(a) Cj\gle authorised under the Insurance Act 1973 (Cth) to carry on an insurance
usiness in Australia and are supervised by the Australian Prudential
Regulation Authority; and
&b) have a credit rating of not less than A from Standard & Poor's, A2 from
Moody's Investor Services or A- from A.M. Best Company.
58 Insurance obligations

The Confractor must ensure that it:

(a) does not do anything which prejudices any insurance;

(b) if necessary, rectifies anything which might prejudice any insurance;

(c) reinstates an insurance policy if it lapses;
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(d) does not cancel, vary or allow an insurance policy to lapse without the prior
written consent of the Principal's Representative;

(e) immediately notifies the Principal's Representative of any event which may
result in an insurance policy lapsing or being cancelled; and

(f) gives full, frue and particular information to the insurer of all matters and
things the non-disclosure of which might in any way prejudice or affect any
such policy or the payment of all or any benefits under the insurance.

5.9 Failure to insure

If the Contractor fails to: @

(a) provide copies of any insurance policy together with evidency, setisfactory
to the Principal's Representative that the policy is current; or

(b) effect insurance which is with insurers and on term cTory to the

Principal's Representative,

as required by clause 5.5, the Principal may, without pr, Xe to any other rights it
may have, effect the insurance and the cost will be t due from the Confractor
to the Principal.

5.10 Notice of potential claim

The Contractor must:

(a)

(b)

A ’
as soon as possible inform @Principol in writing of any occurrence that
may give rise to a clc@nder an insurance policy required by the Contract,

if that claim Would'O
[ ]

(ii) 4? ect the Contractor's ability to comply with its obligations under
he Conftract, including this clause 5;

K@he Principal informed of subsequent developments concerning the

Cj\oim; and
5.1 I$Cross liability

ensure that its Subcontractors similarly inform the Confractor and the
Principal in respect of occurrences which may give rise to a claim by them.

Where the Confract requires insurance to be effected in joint names or extend the
benefit of cover to the Principal as an insured in respect of its liability for the acts or
omissions of the Contractor and its Subcontractors, the party effecting the insurance
must ensure that the insurance policy provides that:

(a)

insofar as the policy may cover more than one insured, all insuring
agreements and endorsements (with the exception of limits of liability) will
operate in the same manner cas if there were a separate policy of insurance
covering each named insured;
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(b) the insurer waives all rights, remedies or relief to which it might become
entitled by subrogation against any of the parties covered as an insured
and that failure by any insured to observe and fulfil the terms of the policy
will not prejudice the insurance in regard to any other insured;

(c) any non-disclosure by one insured does not prejudice the right of any other
insured to claim on the policy; and

(d) a nofice to the insurer by one insured will be deemed to be notice by all
insured partfies.

Liabilities unaffected
The effecting of insurance by the Contractor or the Principal and the op@of any
insurance policy, terms of insurance or insurer by the Principal's Represeg ve does

not limit any obligations or liabilities of the Contractor (including the obligation to
effect the insurances required by the Contract). (

Design and documentation \S\O

Principal’'s documents O

The Principal must provide to the Contractor the d&en’rs and number of copies of
those documents specified in the Key Details.

Contractor's design \A

(a) Clauses 6.2 to 6.5 apply if @design work is required as part of the Services.
(b) The Confractor mus‘r:o
[ J
(i) desi oods or parts thereof (as applicable) which the
C requires it to design and for this purpose prepare all

@ nt Design Documentation; and

(ii) Aorepore all Design Documentation required for the performance
of the Services.
[ J
(c) \% Contractor must submit the Design Documentation it prepares to the
c’j incipal's Representative in accordance with the program approved by the
\O Principal's Representative under clause 10.2.

6.3 &@cipql's Representative may review Design Documentation

(a) The Principal's Representative may:

(i) review any Design Documentation, or any resubmitted Design
Documentation, prepared and submitted by the Contractor; and

(ii) within 15 Business Days of the submission by the Contractor of such
Design Documentation or resubmitted Design Documentation,
reject the Design Documentation if in its reasonable opinion the
Design Documentation does not comply with the requirements of
the Conftract.

(b) If any Design Documentation is rejected, the Contfractor must submit
amended Design Documentation to the Principal's Representative.
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(c) The Confractor must not commence manufacture or production of the part
of the Goods to which any Design Documentation which it has submitted to
the Principal's Representative applies, unless the Principal's Representative
has had 15 Business Days to review the Design Documentation and has not
rejected the Design Documentation.

6.4 No obligation to review
(a) The Principal's Representative does not assume or owe any duty of care to
the Contractor to review, or in reviewing, the Design Documentation
submifted by the Contractor for errors, omissions or compliance with the

Confract.

(b) No review or approval of, comments upon, rejection of, or fail @ewew
or comment upon or reject, any Design Documentation prw by the

Contractor or any other Direction by the Principal's Repr ive about

the Design Documentation will: {

(i) relieve the Contractor from, or alter Qr a ; ;he Contractor's
liabilities or responsibilities whether ur&(fhe Contract or otherwise
according to Law; or

(ii) prejudice the Principal’s rights dgginst the Contractor whether
under the Contract or otherwise according to Law.

6.5 Copies of Design Documentation \A
For the purposes of clauses 6.2 and QCon’rroc’ror must submit or resubmit to the
Principal's Representative, the numb f copies specified in the Key Details of any
Design Documentation. 0

6.6 Fitness for purpose \()
The Contractor warr aft:
(a) any Design Documentation it prepares will be fit for its intended purpose;
(b) p@jelivery and (if applicable) upon Acceptance, the Goods will meet

'%@ requirements of the Contract and be fit for their infended purpose;

(cy\O where the Services relate to the Goods, the Goods will remain fit for their
@ intended purpose;

&d) documents provided by the Principal under clause 6.1 are accurate and
suitable for their purposes under the Contract unless within 10 Business Days
of receipt the Confractor gives written notice to the Principal's
Representative of any deficiencies in such documents; and

(e) it will carry out the Contractor's Activities having regard to the Objectives.
6.7 IP warranties and representations
The Confractor warrants and represents that:
(a) it owns, oris licensed by the owner to use and sub-licence all Pre-existing IPR;
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in carrying out the Contractor's Activities, the Contractor will not infringe the
Intellectual Property Rights or Moral Rights of any person; and

the Principal's (or any of the Principal's sub-licensees’) use or receipt of any
Deliverables, Goods or Services for any purpose will not infringe the
Intellectual Property Rights of the Contractor or any third party.

6.8 Ownership

(a)

(o)

(c)

(d)

(e)

Q&

The Confractor agrees that, immediately upon the creation of any
Deliverables, the Principal owns the Deliverables.

The Conftractor assigns to the Principal all existing and future interést, title
and rights (including Intellectual Property Rights) subsisting in a ny
Deliverables (including any Deliverables that have been joint ated,
developed or brought into existence by the Principal and C actor)
excluding all Pre-existing IPR. {

Where the Deliverables comprise any Software, in agdifion to owning the
Intellectual Property Rights in that Software, the®Rgncipal will own, and the
Contractor assigns to the Principal all InTeIIec@ operty Rights in:

0] all modifications, developments\derivative works, updates or
upgrades to that Software; apd

(i) any configuration files\whigh are based on or which arise in
connection with Th@q ipal's internal or other design work,
f enfs.

definitions or reo@
The Conftractor must ptly do all things reasonably required, including
executing any do ts, to further effect the assignment of the
Intellectual Prof ghts in the Deliverables (including as a present
assignment o copyright) from the Contractor to the Principal in this
clause 6.8. {

The C actor must procure that its Personnel ensure that the ownership of
the Intellectual Property Rights in the Deliverables which would, but for the

igned immediately to the Principal on and from the date of creation.

sg\ ation of this clause 6.8, vest in such Personnel, vest in or are transferred
[ ]

o

he Principal grants to the Contractor a limited, revocable, non-exclusive,
royalty-free licence to use the Deliverables during the Term of Services solely
to the extent necessary for the Contractor to perform the Contractor's
Activities in accordance with the Contract.

6.9 Pre-existing IPR

(a)

Each party will retain its Pre-existing IPR and nothing in this Confract assigns
or transfers the Pre-existing IPR of one party to another. Neither party may
assert or bring any claim for ownership of any or all of the other party’s Pre-
existing IPR.

The Conftractor grants to the Principal a non-exclusive, irrevocable,
perpetual, fransferable, royalty-free licence to use, reproduce, make
adaptations of, modify or incorporate into other work (and sub-licence any
other third party to do so) all existing and future Intellectual Property Rights
comprised in or subsisting in the Contractor's Pre-existing IPR to:
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(i) allow the Principal the full benefit and enjoyment of the Goods,
the Services, the Deliverables and Contractor's Activities;

(ii) use the Contractor's Pre-existing IPR:

A. to procure, undertake or perform any works, activities,
goods or services in connection with any upgrade or
further upgrade or refurbishment of the Goods or
Services, or any plant, equipment, infrastructure or
systems owned, operated or maintained by the
Principal;

B. to install, operate, maintain and monitor ’rhe@ds or
Services or any plant, equipment, infrastru
systems owned, operated or maintaine 0
Principal;

C. to integrate the Goods or Servg e@ any other plant,
equipment, infrastructure or sy& owned, operated or
maintained by the Principak

D. for any other purpose ated or in any way in
connection with the Qpjectives; and

third parties for the p s of a tender process for any

(iii) disclose the Conftractor's Ere exw’rmg IPR on a confidential basis to
procurement in co with the matters set out in clause

6.9(b) (ii).

(c) The Principal grants t Confractor a non-exclusive licence to use the
Principal's Pre-existi during the Term of Services solely for the purpose
of carrying out e@ﬁ’rrocfors Activities in accordance with the Contract.

(d) Where the Cg% ctor's Pre-existing IPR includes any Software, the rights
described use 6.9(b) also include, in addition to the rights described in

that c% ~the rights to (and to sub-licence any third party to) use the
Intellectudl Property Rights subsisting in that Software to:

* \ maintain, support, enhance and adapt that Software (other than

C_D\ where the Intellectual Property Rights in such Software are owned
by the Principal, including as a Deliverable or where any

\O modifications, developments, derivative works, updates or
@ upgrades o the Software are owned by the Principal pursuant to
$ clause 6.8) for all purposes associated with the use and enjoyment

of the Goods, the Services, the Deliverables and Contractor's
Activities; and

(ii) access and modify the Software (including, where accessed
under the escrow deed contemplated in clause 6.11, the Source
Code of that Software), including for the purposes of any
subsequent use or support of, repairs fo, maintenance or servicing
of, or additions, alterations or further developments to, the Goods,
the Services, the Deliverables and Contractor's Activities.
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Indemnity and infringement

The Contractor must indemnify the Principal against any Claims against, or costs, losses
or damages suffered or incurred by, the Principal, arising out of, or in any way in
connection with, any actual or alleged infringement of any Intellectual Property Rights
or Moral Rights in or associated with the Goods and Services, any Deliverables or any
breach by the Contractor of clause 6.11 or 6.12.

Source Code

Where so specified in the Key Details within 5 Business Days of the Award Date, or
otherwise at any later date nofified to the Contractor by the Principal from fime o
fime (if the Key Details state that an escrow deed may be required on req , the
Contractor must enter into an escrow deed with the Principal and an esﬁs gent:

consistent with the form of escrow deed set out in Sc e 3 of the

Appendix); and S\

(b) in respect of, and under which the Contractor ces info escrow, any and
all Source Code relating to any Software.

Moral Rights 0

/7
The Confractor must, at its own expense, %l in or procure all consents or waivers

from any person who has Moral Rights in liverables and the Goods and Services
to the extent necessary to ensure that Témcipol may do or authorise any acts or
omissions consistent with the owners@ d licences granted by clauses 6.8 and 6.9
without infringing any Moral Rights.

(a) on terms reasonably satisfactory to the Principal (and Tergsb)erolly

Contractor to notify e;r@

The Conftractor shall rey y documentation which makes up the Conftract, and
any revisions of Gnd@ions to such documentation issued by the Principal's
Representative for urposes of the Contractor's Activities, for any ambiguity,
discrepancy, in@&is’rency, errors, contradictions or omissions and prompftly nofify the
Principal's R sentative of any ambiguity, discrepancy, inconsistency, such errors,
contradiofi @r omissions of which the Confractor becomes aware for the attention

and acfj f the Principal's Representative.

Re\@llon of ambiguities

&@ The following order of precedence will apply to any ambiguity, discrepancy

or inconsistency in the documents which make up the Contract, with those
higher in the list having precedence over those lower in the list:

(i) either:
A. where a Standing Offer Deed exists, the Purchase Order;
or
B. otherwise, the Formal Instrument of Agreement;

(ii) the General Conditions of Contract (including the Schedules and
Appendix);
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(iii) any Exhibits to the General Conditions of Contract other than the
Statement of Work; and

(iv) the Statement of Work.

(b) If either party discovers any ambiguity, discrepancy or inconsistency in the
documents which make up the Contract or between the Contract and any
documents provided to the Contractor by or on behalf of the Principall
which the Contractor is required by the Contract to use for manufacture
and production purposes:

(i) the party must promptly give notice to the other; and

(ii) the Principal's Representative must instruct the Contr, c@os fo
the course it must adopt within 5 Business Days of th fice under

paragraph (b)(i), and the Contractor must comp h any such
instructions. &

(c) If compliance with the Principal's Representative's %@{Qﬂon under
paragraph (b)(ii) causes the Contractor to incurgqore or less cost than a
competent and experienced contractor (ha e experience of a
confractor that is an expert in carrying ou f a nature similar to the

Contractor's Activities) could reasonably Rgve anticipated if it had carefully
examined the Contract documents oner before the Award Date, then the
difference in cost, as determined bY the Principal's Representative, will be
added to or deducted from ’rhe\é{roc’r Price (as applicable).

(d) If any ambiguity, discrepa chonsis’rency exists between the Statement
of Work and any part of Th@sign Documentation (which the Contractor is
entitled to use for ma cture and production purposes under clause 6.3)

then, unless otherwjsedirected in writing by the Principal's Representative,
the Statement 6 will prevail.

6.15 Confidentiality

(a) The Princ 03 may, at any fime prior to the end of the Term of Services (or if
no Term of Services applies, prior fo the end of the Defects Liability Period),
di the Confractor to deliver to the Principal a duly executed
[ J %Q

dentiality Undertaking.

( f the Principal issues a direction under paragraph (a), then the Contractor

must within 5 Business Days of the direction, deliver to the Principal a duly
@ executed Confidentiality Undertaking. The execution of the Confidentiality
$ Undertaking will not limit the Contractor’s obligations under this clause 6.15

(c) The Confractor must, and must ensure its Personnel, keep confidential and
not make, or cause to be made, any public announcement, public
comment, press release or other disclosure directly or indirectly in
connection with the Confractor's Activities or the Contract fo any person
other than:

(i) as necessary to perform the Contractor's Activities;
(ii) with respect to any matter already within the public domain; or

(iii) to comply with any applicable Law or any requirement of any
regulatory body (including any relevant stock exchange).
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Without limiting clause 20.17, the Contractor acknowledges that the
Principal may disclose the Confract (and information concerning the terms
of the Conftract) under or in accordance with any one or more of the
following:

(i) the Government Information (Public Access) Act 2009 (NSW)
(GIPA Act); and

(ii) to satisfy the disclosure requirements of the New South Wales
Auditor General or to satisfy the requirements of Parliamentary
accountability,

and the Confractor must provide to the Principal any other inforl ion

which the Principal reasonably requires to comply with its oblig@—h) under

this paragraph (d).

If the Principal is required to include a copy of the Con tin the
government contracts register pursuant to the GIP

(i) the Principal will not disclose Schedul (except for the Contract
Price) but may disclose the remoin the Contract;

(ii) if the Contractor considers thafthe Principal should not disclose
any other provisions of the Confract on the basis that their

disclosure would fall withify section 32(1) of the GIPA Act, the
Contractor must Wi’rhﬂ\ usiness Days of the Award Date give
the Principal Wri’r’reu@q e bf:
A. any p ons of the Confract it believes should not be
di sed for the reasons set out in section 32(1) of the
Act; and
[ J
B. \c_} details of:
@ 1) the reasons why the provisions should not
4 been disclosed;

2) whether the provisions can be disclosed at a

can be disclosed; and

05\\6 later date and, if so, when it is likely that they

3) a general description of the types of provisions
that the Contractor proposes should not be
disclosed; and

(iii) in complying with its disclosure obligations under the GIPA Act, the
Principal will consider, but will not be bound by, any proposal
made by the Contractor under paragraph (e)(ii).

The Contractor must not:

(a)

disclose any information concerning the Contract for distribution through
any communications media without the Principal's prior written approval.
The Contractor must refer to the Principal any enquiries from any media
concerning the Conftract; or
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(b) advertise or publish that it is contracted by the Principal for the performance
of the Confractor's Activities, or use any symbols, logo or representation
identifiable with the Principal, without the consent of the Principal, which
consent may be withheld, granted or granted on any conditions as the
Principal determines in its absolute discretion.

Contractor to retain records

The Contractor must, for a period of seven years after completion of the Confractor's
Activities, keep true and accurate accounts and records of:

(a) all Contractor's Activities performed under the Contract; and
(b) all associated accounts and records including all supporting rrgb@ls used
to generate and substantiate invoices submitted in respect o

Confractor's Activities.
\
Auditing and probity S\O
The Contractor acknowledges and agrees that: \
(a) the Principal's Representative (or any oth n nominated by the

Principal's Representative) may carry out ular audits on the Contractor's
compliance with its obligations under thte Confract; and

(b) the Confractor must provide re le access to any premise where the
Contractor's Activities are beigg Widertaken to enable the Principal or ifs
nominees to carry out any, audit and must co-operate with and
provide all assistance req d by the Principal or its nominees when
carrying out any suc it, including providing access to all relevant
facilities, docume , records and Personnel (including those of
Subcontractorsf. r@

Evidence of fina anding or financial arrangements

(a) Any ob&&]ﬂons under this clause 6.19 to provide information in relation to
th uarantor only apply if the Contractor is required to provide a parent
. ny guarantee under clause 4.6.

(b) %e Contractor warrants to the Principal that the Contractor will at all fimes
ave sufficient financial capacity to meet all of its obligations under the

@ Confract.
&c) Without limiting clause 6.18, the Contractor must, as and when requested by

the Principal's Representative from time to time, promptly, and in any event
within the period stated in the Principal's Representative's request, provide
the Principal's Representative with a copy of such evidence reasonably
required by the Principal's Representative which demonstrates:

(i) the Confractor's financial capacity fo meet all of its obligations
under the Contract; and

(ii) the Guarantor's financial capacity to perform its obligations under
the parent company guarantee.

(d) The Contractor must promptly notify the Principal of:
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(i) any material change to any information provided by the
Contractor under paragraph (c); and

(ii) any material change in the Contractor's or the Guarantor's
financial standing which may affect, oris likely to affect, their
financial capacity to meet all of their obligations under the
Contract or the parent company guarantee (as applicable).

(e) The Confractor must assist and fully co-operate with, and procure that the
Guarantor assists and fully co-operates with the requirements or requests of
the Principal, the Principal's Representative or their nominees in relation to
any review of:

(i) any information provided by the Contractor or the Cec)@’ror

under this clause 6.19; or 0

(ii) the Contractor's or the Guarantor's financial {%ocify to meet
their obligations under the Contract or ﬂge\ t company

guarantee (as applicable).
6.20 Survive termination 6\

Clauses 6.7 to 6.12, and 6.15 to 6.18, and the licencés granted to the Principal under
them, will survive any termination of the Contracie

7. Site and information &
7.1 Contractor to inform itself O

The Contractor warrants that i’r@ond it will be deemed to have, done everything
that would be expected of @J ent, competent and experienced contractorin:

(a) assessing The\i hich it is assuming under the Confract; and

(b) ensuring he Contract Price contains allowances to protect it against
any o se risks eventuating,

including\@
(c)

®: making its own assessment of the risks associated with conditions at the Site

$ and its surroundings,

and any failure by the Contractor to have done any of those things will not relieve the
Contractor of its obligation to carry out and complete the Confractor's Activities in
accordance with the Contract.

c;fsi’ring and inspecting the Site and its surroundings; and

7.2 Site information

The Principal does not warrant, guarantee or make any representation about the
accuracy, adequacy, suitability or completeness of any information or data made
available to the Confractor as to the existing conditions at the Site and the Contractor
acknowledges that such information or data does not form part of the Contract.
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7.3 Site access
(a) The Principal:
(i) is not obliged to:
A. provide the Contractor with sole access to the Site; or
B. carry out any work or provide any facilities to the
Contractor (other than as stated in the Contract) which
may be necessary to enable the Contractor to obtain
adequate access to carry out the Contractor's Activifies;
and @
(ii) may engage Other Contractors to work upon or @ icinity of
the Site at the same time as the Contractor.
(b)

To the extent that the Contractor requires access @)orf of the Site or
any other land (Relevant Land) for the purpose of rming the
Contractor's Activities and the Principal does n wn the Relevant Land or
otherwise have rights to access it for the purg f the Contractor's
Activities other than pursuant to section 3 Water NSW Act 2014 (NSW)
(Water NSW Act):

(i) the Principal hereby appdints the Contractor as its agent for the

purposes of accessin elevant Land under s 32 of the Water
NSW Act;
(ii) the Contractor r‘@comply with the requirements of the Water

NSW Act w accessing the Relevant Land;

(iii) the @’ror must give a notice under section 32(5)(a) of the
Wa W Act when accessing the Relevant Land; and

(iv) onfractor must not exercise any force when accessing the
4 evant Land or enter the Relevant Land under section 32(5)(b)
of the Water NSW Act without the Principal's prior written consent.

7.4 Contrd{&@)bligaﬁon to provide access

In

$@

(c)

ing out the Conftractor’s Activities, the Contractor must:

minimise disruption or inconvenience to:

(i) the Principal, occupiers, tenants and potential tenants of the Site
in their occupation or use of, or attendance upon, any part of the
Site; and

(ii) others having a right of access to the Site;

at all reasonable times give the Principal's Representative, the Principal and
any person authorised by either the Principal's Representative or the
Principal access to the Goods and Services, the Site or any areas off-Site
where Confractor's Activities are being carried out; and

provide the Principal, the Principal's Representative and any person
authorised by the Principal or the Principal's Representative with every
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reasonable facility necessary for the supervision, examination and testing of
the Confractor's Activities.

7.5 Work health and safety

(a)

(d)

(e)

O
R

(9)

In this clause 7.5, the terms "construction work", "principal contractor" and
"workplace" have the same meanings assigned to those terms under the
WHS Legislation.

The Principal engages the person identified in the Key Details as the
principal contractor in respect of any construction work forming part of the
Contractor's Activities.

Where the Principal engages the Confractor as the principal cg_rbzé’ror:
conftrol of each workplace at which constructien work is to be

carried out and to discharge the duties (@
under the WHS Legislation;

cipal contractor,

(i) the Principal authorises the Contractor to hoveimggemen’r and

(ii) the Contractor accepts the engo@’r as principal contractor
and agrees to discharge the dug osed on a principadl
contractor by the WHS Legislatio; and

contractor will contin ile ever any Contractor's Activities that
are "construction wgrl e carried out pursuant to the Contract,
unless sooner rey, by the Principal terminating the Contract
pursuant to any ision of the Contract or according fo Law.

Where the Contra is not engaged as the principal confractor, the
Contractor must ly with the reasonable directions of the principal
confractorin @n to any construction work forming part of the
Contractor’ tivities.

7/
(iii) the Contractor's engog%&en’r and authorisation as principal

Asa c@i ion precedent to the Principal's obligation under the Contract to
provide the Contractor with access to, or possession of the Site, the
Copfractor must prepare and submit a WHS Management Plan to the
inCipal's Representative for approval (such approval not to be
reasonably withheld).

No comment upon nor any review, acceptance or approval of the WHS
Management Plan by the Principal's Representative will affect any warranty
or guarantee given by the Contractor or relieve the Contractor of any of its
liabilities or obligations under the Contract.

Without limiting the Contractor's obligations under any other provision of the
Contract, the Contractor must:

(i) comply, and must ensure that its Subcontractors and any other
person engaged by the Contractor for the purposes of the
Contract comply, with the WHS Legislation (including any
obligation under the WHS Legislation to consult, cooperate and
coordinate activities with all other persons who have a work
health and safety duty in relation to the same matter);
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(ii) if requested by the Principal's Representative or required by WHS
Legislation, demonstrate compliance with the WHS Legislation,
including providing evidence of any Approvals, prescribed
qualifications or experience, or any other information relevant to
work health and safety matters;

(iii) notify the Principal's Representative immediately (and in any event
within 12 hours of such matter arising) of all work health, safety and
rehabilitation matters arising out of, or in any way in connection
with, the Contractor's Activities;

(iv) insofar as the Contractor, in carrying out the Contractor's Activities
is under any duty imposed by the WHS Legislation, do @’rhing
necessary fo comply with any such duty; and c_)

(v) ensure that it does not do anything or fail fo dg a ing that

would cause the Principal to be in breach of WHS Legislation.
To the extent not prohibited by Law, the Contractom mnifies the Principal
against any Claims against, or loss suffered or i%e by, the Principal
arising out of or in connection with the foilur he Contractor to discharge
the duties imposed on a principal contra wader the WHS Legislation (if
the Contractor has been engaged as pri%l confractor) or otherwise
comply with this clause 7.5. /

7.6 Compliance with Environmental Lqﬂ

(a)

Without limiting the genergf any other provision of the Confract, the
Confractor must in relatio he performance of the Contractor's Activities:

(i) comply Il environmental obligations imposed on the
Cont @ nder the Contract and under any applicable
Envj ntal Law;

@arvise and monitor the performance of all environmental
40 igations imposed on the Contractor under the Contract and
under any applicable Environmental Law; and

MQ report to the Principal on all matters relating to the performance or
non-performance (as the case may be) of the Contractor's

\Ocj environmental obligations under the Contract upon request by

(d)

the Principal.

The Contractor will be liable for and indemnifies the Principal against alll
Claims against, or any loss suffered or incurred by, the Principal arising out of
or in connection with any breach by the Contractor of this clause 7.6 or any
Environmental Law.

If the Conftractor fails to comply with any of its environmental obligations
under the Confract, the Principal may take whatever action is necessary to
remedy such failure and if it does so any loss suffered or incurred by the
Principal in taking such action will be a debt due by the Confractor to the
Principal.

The Contractor must immediately notify the Principal's Representative in
writing of any:
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(i) breach or potential breach of an Environmental Law or any other
Approval relating to the Environment; and

(ii) any notices received by the Contractor, or proceedings
commenced under any Environmental Law, in respect of a
breach or potential breach of an Environmental Law or any other
Approval relating to the Environment,

arising out of or in connection with the Contractor's Activities.

7.7 Non-reliance @

The Contractor: 0(—)

(a) warrants that it did not in any way rely upon: &

(i) any information, data, representation, st ;en’r or document
made by or provided to the Confroc%ay he Principal, the
Principal's Representative or onyor@s on behalf of the
Principal; or

(ii) the accuracy, adequacy, sujpability or completeness of any such
information, data, reprﬁraﬁon, statement or document,

for the purposes of entering iogw ontract, except to the extent that any

such information, data, re tation, statement or document forms part of

the Contract; F@

(b) warrants that it ent, Q’rhe Confract based on its own investigations,
interpretations, e@ﬁons, information and determinations; and

(c) acknowled that it is aware that the Principal has entered into the
Contrac @w upon the warranties in paragraphs (a) and (b).

8. Manvufacture of Goods and provision of Services
l. .
8.1 Descr sSQ of Goods
Su to clause 6.14, the Contractor must manufacture and produce the Goods in
ance with:
&o) the Statement of Work;

(b) any Design Documentation prepared by the Contractor in accordance with
the requirements of the Contract and which the Confractor is entitled to use
for manufacture and production purposes under clause 6.3;

(c) any Direction of the Principal's Representative given or purported to be
given under a provision of the Contract, including any Variation directed by
the Principal's Representative by a document titled "Variation Order"; and

(d) the other requirements of the Contract (including any performance
guarantees or other performance levels or performance requirements
stated in the Conftract).
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8.2 All work included

(a)

The Confractor warrants that it has, and it will be deemed to have, allowed
for the provision of all materials and other work necessary for the
Contractor's Activities, whether or not expressly mentioned in the Statement
of Work or any Design Documentation.

Any such materials and other work:
(i) must be undertaken and provided by the Contractor; and
(ii) forms part of the Contractor’s Activities and will not entitle the

Contractor to make a Claim except as otherwise prow@for in
the Contract.

8.3 Compliance with Law 0

The Contractor must in carrying out the Contractor's AcTiviTiQ'\O

(a)
(o)

(d)

(e)

comply with all applicable Law; \

without limiting paragraph (a), comply wi rincipal's environment
protection licence granted under the Protection of the Environment
Operations Act 1997 (NSW); /7

obtain all Approvals except forND specified in the Key Details which were
either obtained prior fo the AWa ate or will be obtained after the Award

Date by the Principal; O

comply with, carmry o
Approvals (whethe

adrd fulfil the conditions and requirements of all

: Oiained by the Confractor or specified in the Key

Details) includirf se condifions and requirements which the Principal is

required und ﬂ%’rerms of the Approvals specified in the Key Details to
out and fulfil; and

comply erZ

prepo give the Principal's Representative any documents that an

Au‘r ority requires in order for the Principal to obtain the Approvals it requires
the Goods.

8.4 C20<n§5 Law
If there is a Change in Law after the Award Date and:

\§®

(i) the Change in Law could not reasonably have been anticipated
at the Award Date; and

(ii) compliance with the Change in Law by the Contractor:

A. has a direct adverse effect on the Contractorin
providing the Goods and Services; and

B. directly results in an increase in the Confractor's costs of
providing the Goods and Services,

then the additional costs necessarily and reasonably incurred by the
Contractor in complying with the Change in Law, as determined by the
Principal's Representative, will be added to the Contract Price.
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(b) The Confractor must take all steps possible to mitigate the additional costs
necessarily and reasonably incurred referred to in clause 8.4(a).

8.5 Subcontracting
The Conftractor:
(a) must not subcontract the whole of the Contractor's Activities;
(b) must not subconfract any work without the prior written approval of the
Principal's Representative, other than to the Subcontractors specified in the
Key Details;
(c) will be fully responsible for the Contractor's Activities despite supgz,rochng
the carrying out of any part of the Contractor's Activities; an
(d) will be vicariously liable to the Principal for all acts, om &s and defaults of
its Subcontractors (and those of the employees o s of its
Subcontractors) relating to, or in any way conne h the Contractor’s
Activities.
8.6 Subcontractor warranties O
(a) The Confractor must, as a condition prgcedent to Acceptance of the
Goods or any Separable Portion, pre@cure and provide the Principal with
those warranties described in th Details from the relevant
Subcontractor undertaking orsupplying the work or item the subject of the
warranty. O
(b) These warranties:
(i) mus e ’rerms prescribed in Schedule 4 of the
;and
(ii) @701 derogate from any rights which the Principal may have
against the Contractor in respect of the subject matter of these
warranties.
8.7 Cleanl'ni\p
In out the Contractor’s Activities, the Contractor must:
&@ keep the Site clean and tidy and free of refuse; and
(b) as a condifion precedent to completion of the Confractor's Activities,
remove all rubbish, materials and plant, equipment and work from the Site.
8.8 The environment
The Confractor must ensure that in carrying out the Contractor's Activities it does not
pollute, contaminate or otherwise damage the environment.
8.9 Principal may act
(a) Without limiting clause 15A, the Principal may, either itself or by a third party,
carry out an obligation under the Confract which the Contractor was
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obliged to carry out but which it failed to carry out within the time required
in accordance with the Contract.

The costs, expenses and damages suffered or incurred by the Principal in so
carrying out such an obligation will be a debt due from the Contractor to
the Principal.

Policies and Procedures

(a)

The Contractor must ensure that the Contractor and its Personnel are aware
of, and comply with:

(i) the Code of Conduct; @
(ii) the Policies and Procedures.; and 0(—-)
(iii) Schedule 11 of the Appendix.

in the Policies and Procedures is to be read as erence to the

For the purposes of clause 8.10(a), any reference Tﬁy&@er NSW employees"
§€Qf
Contractor's employees. O

Co-operation with Other Contractors 0

/

The Contfractor must:

(a)
(o)

(c)

permit Other Confractors to c@\wﬁ’rheir work;
fully co-operate with O’rhe@n’rroc’rors

carefully co-ordin d interface the Contractor's Activities with the work
carried out or ’rd rried out by Other Contractors in a manner that;

@ ess
(ii) Qn egrates, where applicable, with the services, works, activities
and deliverables that the Contractor and any Other Contractors

\6 will provide; and

qw minimises the need for the Principal to be involved in resolving

O
W

problems or managing the tasks that the Contractor and Other
Conftractors perform; and

carry out the Contractor's Activities so as to avoid interfering with, disrupting
or delaying the work of Other Confractors.

Principal's operations

The Contractor must:

(a)

ensure that:
(i) the performance of the Contractor's Activities; and
(ii) any other acts or omissions of the Contractor or its Personnel,

do not adversely affect or otherwise interfere with:
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(iii) the Principal's operations; or

(iv) the activities of business or persons occupying land on, adjacent
to or in the vicinity of the Site;

arrange work to minimise nuisance to occupants and users of the Site to
ensure their safety and comfort;

should the Contractor become aware of such effect or interference,
promptly notify the Principal of any such adverse effect or interference; and

consult and co-operate with the Principal's Representative and the Principal
and attend meetings as required by the Principal's Representativ relation
to the interface between the Principal's operations and the perfo nce of
the Confractor's Activities. 0

8.13 Basis of Contract Price

the Conftract Price:

The Contractor acknowledges that unless otherwise exprg%/ o;ed in the Contract,

(a)

is firm and inclusive of all taxes (other tha Zduties (including customs
duty) and governmental charges imposed\or levied in Australia or overseas;
and /

includes the cost of any pocko@&ﬁmrking, handling, freight and delivery,
insurance and any other applic osts and charges, and costs of

compliance with all other ry, award or other legal or contractual
requirements.

8.14 Requirements for Softw 0

In respect of any comp s of the Goods, Services, Deliverables or other
Conftractor's Activitie t<re Software, the Contractor must ensure that those
components:

orised change, undesired effect, security breach or damage to the

(a) are gge$ any viruses, disabling code or other code that may cause an
[ J

O
0

(c)

(d)

are, the Goods, Services, Deliverables, Confractor's Activities or the
formation technology systems of the Principal or those of any other
Authority with which the Principal's information technology systems may
interoperate or interact;

meet all applicable functional performance requirements for those
components and comply with any specifications or documentation related
to the Software and as specified in the Statement of Work or any Design
Documentation;

are supplied together with all relevant fools and documentation necessary
to enable the Principal to use, modify, test, operate, maintain, enhance,
identify faults in and adapt that Software; and

are supported and maintained, and regularly updated and upgraded, as
required to maintain their full functionality and the full functionality of any
equipment, systems, infrastructure, hardware or other like items, and of any
other Goods, Services, Deliverables, Contractor's Activities, on or with which
those components are supplied, for the life of the Software,
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and, at the Principal's request, provide training and knowledge transfer services in
relation to the support, maintenance, updating and upgrading of the Software, at the
applicable rates or prices for such Services as specified in the Payment Schedule or, if
none stated, as reasonable rates and prices.

8.15 Changes and Updates to Software
The Contractor must:

(a) prior to implementing any change, update or upgrade to any Software that
forms part of any Goods, Services, Deliverables or other Confractor's
Activities, advise the Principal of the nature of the proposed change,
update or upgrade and its functional objectives, consult with ’rhe@cipol
regarding any projected impact (including on any systems or %
technology or software assets of the Principal), assist the Princ n
assessing implementation impacts and obtain the Principal’ or approval
to the change, update or upgrade before proceedin ith its
implementation;

(b) where the Principal has given its approval to a ?%nge, update or upgrade
to any Software that forms part of any Good rvices, Deliverables or other
Confractor's Activities, only implement th ge. update or upgrade in
consultation with the Principal, in compliahce with the Principal's directions
and subject to prior testing and advange notice where and as stipulated by
the Principal; and

(c) promptly notify the Principal
made fo any Software whi

(i) alter theiri ification, performance, characteristics, form, fit,
function cesses required for their correct or intfended usage
of the re (or any of the Goods, Services, Deliverables and

oth éﬂ’rroc’ror's Activities more generally); or
rwise require notification to any regulator, authority or third
A?or’ry which provides an Approval in connection with that

oftware (or any of the Goods, Services, Deliverables and other
@ Contractor's Activities more generally).
[ J

changes or updates proposed to be

(ii)

8.16 Con’ri@s Improvement
nfractor, in the spirit of continuous improvement, must search for and
eavour to use best industry practice methods on an ongoing basis to ensure that

&he Contractor's Activities are performed in an efficient, environmentally-conscious,
safe and cost-effective manner.

8.17 Attend meetings and reporting

The Contractor must:
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consult with the Principal and attend such meetings and briefings at the
times set out in the Statement of Work, and at such other times as advised
by the Principal; and

provide a progress report to the Principal at the fimes and containing, as a
minimum, those matters specified in the Statement of Work, and such other
matters as the Principal requests from fime to time.

Quality and Defects

Manufacture and production

The Contractor must, in carrying out the Contractor's Activities: @

(a)

(c)

use workmanship:

(i) of the standard prescribed in the Con’rroc’r o the extent it is
not so prescribed, of a standard con5|sT he best industry
standards for work of a nature smﬂor& Goods and Services;

and
(ii) which is fit for its purpose; Q
use materials: 7/

and to the extent ly described in the Contract, which are
consistent with ,@ tindustry standards for work of a nafure
similar to the Gode$ and Services; and

(i) which are new on@p with the requirements of the Contract,

(ii) of mercm le quality, which are fit for their purpose and
consis ith the nature and character of the Goods and
Seryi

use car @udgmenf and diligence to the standard prescribed in the

Con’rrc&ond fo the extent it is not so prescribed, of a standard consistent

with<the best industry standards for work of a nature similar fo the
@c’ror‘s Activities;

(d) c%:rry out the Contractor's Activities in a manner that is safe to both people

%,
&

(9)

and the environment, in accordance with Law and best industry standards
for work of a nature similar to the Contractor's Activities;

minimise any disruption, interference or inconvenience to the Principal or its
Personnel, including the Principal's operations, or any Other Contractors;

ensure that the Contractor's Personnel engaged in carrying out the
Conftractor's Activities are suitably qualified and competent;

where the Services relate to the Goods, perform the Services in a manner so
as to enable the Goods:

(i) to operate in accordance with the requirements of the Statement
of Work; and

(ii) to be fit for their intended purpose; and
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comply with the requirements of the Contract.

9.2 Quality assurance

The Conftractor:

(a)

(o)

must implement a quality assurance system representing best industry
standards;

must allow the Principal's Representative access to the quality system of the
Contractor and its Subcontractors so as to enable monitoring and quality
auditing; and

will not be relieved from compliance with any of its Contract op_li%ons or
from any of its liabilities whether under the Contract or o’rhe@e y Law as a
result of:

(i) the implementation of, and complionce‘w\ihoge quality
t

assurance requirements of the Conftract;

(ii) any Direction by the Principal's Re ntative concerning the
Contractor's quality assurance sysiera

or its compliance or
non-compliance with that systerq;

(iii) any audit or other monito 'ng/by the Principal's Representative, or
anyone else acting oﬁ%olf of the Principal, of the Contractor’s
compliance with t lity assurance system; or

(iv) any failure by ’rh@ncipol‘s Representative, or anyone else acting
on behalf o Principal, fo detect any Defect including where

Ere arises from any negligence on the part of the

any suc
Princibﬂ presentative or other person.

9.3 Right to inspect \C.)

The Pr@o s Representative may at any time inspect the Contractor’s

(a)
Actiyities.
(b) s\ﬁ\gorﬂrqcfor acknowledges that:
\Ocj(i) the Principal's Representative owes no duty to the Contractor to:
@ A. inspect the Contractor’s Activities; or
$ B. review manufacture and production for errors, omissions

or compliance with the requirements of the Confract if it
does so inspect; and

(ii) no inspection of the Confractor’s Activities or review of
manufacture and production by the Principal's Representative will
in any way lessen or otherwise affect:

A. the Confractor’s obligations whether under the Contract
or otherwise by Law; or

B. the Principal’s rights against the Contractor whether
under the Contract or otherwise by Law.
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Testing
(a) The Contractor must carry out all Tests required by the Contract.
(b) All Tests are to be carried out in accordance with any procedure:

(i) set out in the Contract which may apply to the Tests; or

(ii) if no procedure exists, as reasonably directed by the Principal's
Representative.

Test not passed
(a) If the Goods and Services fail any Test, the Contractor must: C>®
(i) promptly remedy the cause of the failure;

(ii) give the Principal's Representative notic @ cause and the
remedial action taken; and

(iii) reschedule, re-perform and report sults of the Test until the
Test is passed.

(b) Neither the carrying out of a Test nor thg issue of a Test report or certificate
will release the Contractor from any\of its responsibilities, obligations or
liabilities under the Contract (in %g the repair or replacement or both of
any part of the Goods and Sefvi

Test). O

Further Tests and opening.@\

amaged during the course of any

At any fime before the efilq:'r@’rhe Defects Liability Period, the Principal’s

Representative may dir Contractor:
(a) to repe T@Tes’r already carried out (whether or not the Test was
previ passed);

(b) t @y out a Test not otherwise required by the Contract; or
[ ]
(c) C% open up or uncover any part of the Goods and Services for inspection or

\O esting,

ust reinstate and make good any part of the Goods and Services so tested,
inspected, opened up or uncovered.

& the Confractor must comply with any such Direction as soon as practicable and

9.7 Costs of testing
(a) If
(i) the Principal's Representative directs the Contractor to carry out a
Test (including a retest) or fo open up or uncover any part of the
Goods and Services for inspection or testing, and that Test or that
opening up or uncovering:
A. is not otherwise required by the Contract; or
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B. does not relate to a Defect in respect of which the
Principal's Representative gave an instruction under
clause 9.8; and

(ii) the results of the Test or the opening up or uncovering show the
work is in accordance with the Contract,

the reasonable additional costs necessarily incurred by the Contractor in
complying with the Direction, as determined by the Principal's
Representative, will be added to the Contract Price.

If:
(i) the Principal's Representative directs the Con’rroc’rorear outa
Test and that Test or that opening up or uncovering%elates to a

Defect; or

(i) the Principal carries out any testing i’rselthers carry out

such testing in connection with a Defect;

the Principal's costs arising out of or in conne \vi‘rh such testing will be a
debt due and payable by the ConTrocTot\ Principal.

7/
Subject to paragraph (b), the CXQAcTor must correct all Defects.
If, prior o the expiry of the ts Liability Period, the Principal's
Representative discovers lieves there is a Defect, the Principal's
Representative may give, the Contractor an instruction specifying the Defect
and doing one or of the following:

[ J
(i) req @’r e Confractor to correct the Defect, or any part of it,
&i cifying the time within which this must occur; or

%
(ii) 40 vising the Contractor that the Principal will accept the Goods
and Services, or any part thereof, despite the Defect.

9.9 Corredﬁq@Defeci

If o@ggcﬂon is given under clause 9.8(b)(i), the Contractor must correct the Defect:

@

within the time specified in the Principal's Representative's instruction; and

atf times and in a manner which cause as little inconvenience to the users of
the Goods and Services or the Site as is reasonably possible.

2.10 Claim for correction of Defect

Where an instruction is given under clause 9.8(b)(i):

(a)

(b)

the Confractor will only be entitled to make a Claim for correcting a Defect
(or the relevant part of it) if the Defect (or the relevant part of it) is something
for which the Conftractor is not responsible; and

where the Contractor is so entitled to make a Claim, the work involved in
the correction of the Defect (or the relevant part of it) will be treated as if it
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were a Variation the subject of a Direction by the Principal's Representative
and clause 11.3 applied.

Acceptance of work

If:

(a) an instruction is given under clause 9.8(b)(ii); and

(b) the Confractor is responsible for the Defect (or the relevant part of it),
the Confract Price will be reduced by the amount determined by the Principal's

Representative which represents the cost of correcting the Defect (or the r@on’r
part of it).

Extension of Defects Liability Period 0

If: S\O
(a) the Principal's Representative gives the ConTra&cn instruction under
clause 9.8(b) (i) during the Defects Liability P; and

(b) the Conftractor is responsible for the Defe@r the relevant part of it),

7/
the Defects Liability Period will be ex’rendedﬁf%me work required by the instruction for

a period of 12 months, commencing upo pletion of the correction of the Defect
(or the relevant part of it).

Legal rights not affected O

Neither the Principal’s rights, QCon’rrOC’ror’s liability, whether under the Conftract
or otherwise according tS c@w respect of Defects, whether before or after the expiry
of the Defects Liability Petiech will be affected or limited by:

(a) the right @erred upon the Principal or Principal's Representative by this

claus r any other provision of the Conftract;

(b) f @Iure by the Principal or the Principal's Representative to exercise any
'\s rights; or

(c@%ony instruction of the Principal's Representative under clause 9.8.
AN

Progress and time

The Contractor must:

(a) regularly and diligently progress the Contractor's Activities with due
expedition and without delay; and

(b) deliver the Goods to the Delivery Point, and ensure that Acceptance
occurs, by the Date for Delivery.

Programming

The Confractor must:
50

[Contract number]] [WaterNSW ARK Ref]

CD2019/221: WaterNSW Standard Form Contract - Goods and/or Services



10.3

10.4

WaterNSW
~

(a) within 10 Business Days of the Award Date, submit to the Principal's
Representative, a program of the Contractor's Activities which must contain
the details required by the Confract or which the Principal's Representative
otherwise reasonably directs;

(b) update the program periodically at least at intervals of no less than once
per month (unless otherwise required by the Principal's Representative) to
take account of:

(i) changes to the program;

(ii) delays which may have occurred, including any for which the
Contractor is granted an extension of fime under claus .8; and

(iii) extensions of time granted by the Principal's Repre@ tive under
clause 10.11; and

(c) give the Principal's Representative copies of all pr({@gor its approval.
Contractor not relieved \

Any review of, comments upon or approval of, or a re to review or comment
upon, a program by the Principal's Representative Will not:

Conftract, especially (without i iQn) the obligation to achieve

7/
(a) relieve the Contractor from or Gl’rer)Ss liabilities or obligations under the
Acceptance of the Goods byfthg Bate for Delivery;

(b) evidence or constitute ’rhe@n’ring of an extension of time or an instruction
by the Principal's Repr€sentative to accelerate, disrupt, prolong or vary any,
or all, of the Con’rr@ 's Activities; or

[ ]

(c) affect the tim he carrying out of the Principal's or Principal's
Represen’r% 'ssContract obligations.

Acceleration <&>sen by Contractor

If the Corsf@ chooses to accelerate progress:

q»eﬁher the Principal nor the Principal's Representative will be obliged to take
any action to assist or enable the Contractor to achieve Acceptance
before the Date for Delivery; and

&b) the time for the carrying out of the Principal's or the Principal's

10.5

10.6

Representative's obligations will not be affected.

Delays entitling Claim

If the Confractor is or will be delayed by a Qualifying Cause in a manner which will
prevent it from achieving Acceptance by the Date for Delivery unless that date is
extended, the Contractor may claim an extension of time.

Extension of time Claim

To claim an extension of time under clause 10.5 the Contractor must:
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(a) within 10 Business Days of the commencement of the occurrence causing
the delay submit a written claim to the Principal's Representative for an
extension to the relevant Date for Delivery which:

(i) gives detailed particulars of the delay and the occurrence
causing the delay; and

(ii) states the number of days extension of time claimed together with
the basis of calculating that period, including evidence that the
Contractor has been or will be delayed in achieving delivery of
the Goods in the manner set out in clause 10.7(b) and 10.7(c); and

(b) if the effects of the delay continue beyond the period of 10 Busi ays
after the commencement of the occurrence causing the delob‘J the
Contractor wishes to claim an extension of time in respect of E rther

delay, submit a further written claim for an extension to the ipal's
Representative: &
(i) every 10 Business Days after the first writt Im until 5 Business

Days after the end of the effects of ﬂx\deloy and
(ii) containing the information requi paragraph (a).
Conditions precedent to extension /7
It is a condition precedent fo the Con’rroc\\Anﬁﬂemen’r to an extension of fime that:

(a) the Confractor must give t itten claims required by clause 10.6 as
required by that clause;

(b) the cause of the d was beyond the reasonable confrol of the
Contractor; ond\

(c) the Conftra CQJST have actually been delayed in achieving Acceptance
by a Cause in a manner which will prevent it from achieving
Accep,]&c by the relevant Date for Delivery unless that date is extended.

Ex’rensio&@me

Subjecﬁgslouse 10.9, if the conditions precedent in clause 10.7 have been satisfied,
e=for Delivery will be extended by a reasonable period determined by the
-. 's Representative and notified to the Principal and the Confractor within 15
iness Days of the Contractor’s written claim under clause 10.6(a), but where further

&:Ioims are submitted under clause 10.6(b), then within 15 Business Days of the last of
h

those Claims.

10.9 Reduction in extension of time
The Principal's Representative will reduce any extension of time it would otherwise
have notified to the Principal and the Contractor under clause 10.8 to the extent that
the Confractor:
(a) contributed to the delay; or
(b) failed to take all steps necessary both to preclude the cause of the delay
and to avoid or minimise the consequences of the delay.
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10.10 Concurrent Delays

Where more than one event causes concurrent delays and the cause of at least one
of those events, but not all of them, is not a Qualifying Cause, then to the extent that
the delays are concurrent, the Contractor is not entitled to an extension of time with
respect to the relevant Date for Delivery.

10.11 Unilateral extensions

(a) Whether or not the Contractor has made, or is entitled to make, a Claim for
an extension of time under this clause 10, the Principal's Representative may,
in its absolute discretion at any time and from time to time by written notice
fo the Contractor and the Principal, unilaterally extend the Date @elivery.

(b) The power to extend any Date for Delivery under this clousd—?

(i) may only be exercised by the Principal's Re ntative and the
Principal's Representative is not required @ose its discretion
under this clause 10.11 for the beneﬂs({ ontractor; and

(ii) is not a Direction which can be The@Jec’r of a dispute pursuant
to clause 15 or in any other wa ed up or reviewed by any
other person (including any expﬁ’r, arbitrator or court).

7/
10.12 Delay costs
(a) The Confractor will not be en@o make any Claim against the Principal
g out of orin any way in connection with

for delay or disruption cos’r@s
delay or disruption in the e ution or completion of the Contractor's
Activities, however th@t 8glay or disruption may have been caused, other
than under this cI 2.

(b) Subject to cl 12(e) where an extension of time has been granted
under clo for delay caused by a breach of Contract by the
Principal r|nC|poI will pay the Contractor such reasonable extra costs (if
any) e necesscnly incurred by the Contractor as a result of that delay
ermined by the Principal's Representative. The Confractor must take
@voble steps to mitigate the exira costs incurred by it as a result of the

(c :Ihe extra costs payable to the Contractor under this clause 10.12 will not
include any profit, loss of profit or offsite overheads.

&d) Any delay or disruption costs payable under this clause will be a limitation
upon the Principal's liability fo the Contractor in respect of any Claim by the
Contractor for any loss suffered or incurred by the Confractor arising out of
or in any way in connection with any delay and disruption which the
Contractor suffers or encounters in carrying out the Contractor's Activities as
aresult of a breach of Contract by the Principal.

(e) The Principal's liability to the Contractor under clause 10.12 is limited to:
(i) the amount per day; and
(ii) the total aggregate amount,

stated in the Key Details.
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Suspension

(a) The Principal's Representative may direct the Contractor to suspend and,
after a suspension has been instructed, to re-commence, the carrying out of
all or a part of the Contractor's Activities.

(b) Any suspension under clause 10.13(a) will be effective on and from the date
specified in the Principal's Representative's direction.

(c) If a suspension under this clause 10.13 arises as a result of:

(i) the Contractor's failure to carry out its obligations in accordance
with the Conftract, the Contractor will not be entitled Tc@ke any

Claim against the Principal arising out of, orin any w

connection with, the suspension; or

(ii) a cause other than the Contractor's failure t gqrry out its
obligations in accordance with the Con @

A. an instruction to suspend uk&%r this clause 10.13 will
entitle the Contractor ‘ro id by the Principal the
reasonable extra costgfpotincluding any profit, loss of
profit or offsite overhewds) necessarily incurred by the
Contractor as a result of the suspension as determined
by the Princip%!jepresen’rcﬂve;

B. the Con’r@Q must take all steps possible to mitigate
the exrm sts incurred by it as a result of the
suspe ; and

C. Qon’rroc’ror will not be entitled to make any Claim

ainst the Principal arising out of, or in any way in

[ J
C,)\ connection with, the suspension other than under this
\ paragraph (ii).

Variations Q

Variatip ;@e request
A\

(a) any time prior to the later of the last Date of Acceptance of the Goods or
\O the expiry of the Term of Services, the Principal's Representative may issue a
document titled "Variation Price Request" to the Contractor which will set

$® out details of a proposed Variation which the Principal is considering.

(b) Within 10 Business Days of the receipt of a "Variation Price Request”, the
Conftractor must provide the Principal's Representative with a written notice
in which the Contractor setfs out:

(i) the adjustment (if any) to the Contract Price to carry out the
proposed Variation; and

(ii) the effect (if any) which the proposed Variation will have on the
then approved program, including the relevant Date for Delivery.
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11.2 Variation order

(a) Whether or not the Principal's Representative has issued a "Variation Price
Request" under clause 11.1, the Principal's Representative may at any time
prior to the last Date of Acceptance of the Goods and Services (but without
limiting clause 5.3), instruct the Contractor to carry out a Variation by issuing
a written document to the Contractor titled "Variation Order" in which the
Principal's Representative will state one of the following:

(i) the proposed adjustment to the Contract Price as set out in the
Contractor's notice under clause 11.1 (if any) is agreed and the
Contract Price will be adjusted accordingly; or

(ii) any adjustment to the Contract Price will be determi @nder
clauses 11.3(b) or 11.3(c) (as applicable).

(b) No Variation will invalidate the Contract irespective ofihe nature, extent or
value of the goods or services the subject of the V
11.3 Adjustment for Variation \

Subject to clause 18.1, the Contract Price will be adj Q‘or all Variations which have
been the subject of a Direction by the Principol's Representative by:

(a) where clause 11.2(a)(i) applies,.the greed amount;

(b) where clause 11.2(a)(i) does go\:q y. an amount determined by the

Principal's Representative ny rates or prices which appear in the
Payment Schedule to the nt the Principal’s Representative determines
they are applicable T@i’r is reasonable to use them for valuing the
Variation;
[ ]
(c) to the extent \rophs (a) and (b) do not apply, a reasonable amount
determine tHe Principal's Representative, to which will be added:

(i) A‘rhe following percentage or percentages of the amount
@ determined:
\ where the adjustment to the Contract Price is to be an
increase, those percentages specified in the Key Details
\O for non-time related overheads and profit; or

@ B. where the adjustment to the Contract Price is fo be a
$ decrease, the percentage specified in the Key Details
for overheads and profit; and
(ii) any reasonable costs and expenses incurred by the Contractor
arising from the Variation delaying the Contractor.

For the avoidance of doubt, where the adjustment to the Confract Price is to be a
decrease, the percentage specified in the Key Details will be applied to the amount
determined tfo further decrease the Confract Price on account of overheads and
profit.
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Omissions and deletions

(a) If a Variation the subject of a Direction by the Principal's Representative
omits or deletes any part of the Goods and Services, the Principal may
thereafter either perform this work itself or employ or engage Other
Contractors to perform the omitted or deleted work.

(b) No Variation will invalidate, or amount to a repudiation of, this Confract.

Variations requested by Contractor

The Confractor may, for its convenience, request the Principal's Representative to

direct a Variation. Any such request must be in writing and must contain th lowing
details: C,D

(a) a description of the Variation; 0

(b) the additional or reduced costs or fime involved irs@ricfion and any

proposal for sharing any savings in costs with thg Pringipal including the
amount; and

(c) any benefits which will flow to the Princip the Variation.

Principal’'s Representative's determinatiow

(a) After a request is made by ’r% ctorin accordance with clause 11.5,
il

the Principal's Representativ NN its absolute discretion, give a written
notice to the Conftractor: O

(i) rejecting ﬂ@ques’r; or

(ii) Oppré@we request either conditionally or unconditionally.
(b) The Principgik resentative will not be obliged to exercise its discretion for
the Contractor.

the beﬁ

Variation roved by Principal’'s Representative

If the Prr%%q s Representative issues a written notice under clause 11.6 approving the

Comro% request under clause 11.5:

unless otherwise agreed, the Contractor will not be entitled fo make a Claim

Variation;

$® against the Principal arising out of, or in any way in connection with, the

(b) if the Conftractor's request offered to share savings in cost with the Principal,
the Conftract Price will be reduced by the amount offered by the Contractor
in ifs request; and

(c) the Confractor will be responsible for all parts of the Goods and Services
which are in any way affected by the Variation.
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12.2
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Payment

Payment obligation

Subject to clause 12.9 and to any other right to set-off which the Principal may have,
the Principal must pay the Contractor:

(a) the Confract Price; and

(b) any other amounts which are payable by the Principal to the Contractor
under the Conftract.

Payment claims @

(a) The Contractor must give the Principal's Representative cla@or payment
on account of the Contract Price and any other omourﬁpo able by the
Principal to the Contractor under the Contract: O

(i) subject to clause 12.4:
A. on the 25th day of each @\’rh after the Award Date or
where that day is no siness Day, the next Business
Day; and
B. at the time ired by clause 12.8;

(ii) in such form which @nncipol's Representative reasonably
requires; and

(iii) which are t%d on the Payment Schedule to the extent such
va

priceg o@ nt.

(b) The Conftrac Fe_g\no‘r include in any payment claim under this clause 12.2,
a Claim whighNs barred by clause 18.5.

(c) The C ctor agrees with the Principal that a payment claim submitted to

th incipal's Representative under this clause 12.2 is received by the
R \& ipal's Representative as agent for the Principal.

Pq\@m statements
The Principal's Representative must within 10 Business Days of receiving a

$® payment claim under clauses 12.2 or 12.8 give the Contractor, on behalf of

the Principal, a payment statement which states:

(i) the value of the work completed in accordance with the
Contract;

(ii) the amount already paid to the Confractor;

(iii) the amount the Principal is entitled to retain, deduct, withhold or
set-off under the Contract;

(iv) the amount (if any) which the Principal's Representative believes
to be then payable by the Principal to the Confractor on account
of the Confract Price and otherwise under the Confract and
which the Principal proposes to pay to the Contractor; and
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(v) if the amount in paragraph (iv) is less than the amount claimed in
the payment claim:

A. the reason why the amount in paragraph (iv) is less than
the amount claimed in the payment claim; and

B. if the reason for the difference is that the Principal has
retained, deducted, withheld or set off payment for any
reason, the reason for the retention, deduction,
withholding or setting off payment.

The issue of a payment statement by the Principal's Representative does not
constitute approval of any work nor will it be faken as an odmissi@r
evidence that the part of the Contractor's Activities covered

payment statement has been satisfactorily carried out in oc@ nce with
the Contract.

Failure by the Principal's Representative to set out i en‘r statement
an amount which the Principal is entitled to retain, dedtct, withhold or set
off from the amount which would otherwise be §gyable to the Contractor
by the Principal will not prejudice the Princip ight to subsequently
exercise ifs right to retain, deduct, withhol off any amount under the
Conftract. @

will issue a recipient created taxh ice (RCTI) for a taxable supply made by
the Contractor to the Princip@ Cbontractor must, within 2 Business Days
after receipt of the paym tement issued by the Principal’s
Representative, provide t Principal a valid tax invoice that complies
with the GST Legislatiormig respect of that taxable supply for the amount set
out as payable in the payment statement. If clause 12.13(g) applies, the
Principal will pr «‘@ e RCTI for the amount set out as payable in the
payment stat I together with the payment statement.

7/
Unless the Principal has nofified ’rhei;on’rroc’ror under clause 12.13(g) that it

12.4 Conditions prci@n to payment

The Con’rrcnc’rE?f is not entitled to give the Principal a payment claim under clause 12.2

unless tA

or12.8, ogge
N

Principal is not obliged to make any payment under clause 12.5,
ractor has provided the Principal's Representative with:

(oxocjony Unconditional Undertakings and parent company guarantee required

(e)

under clause 4, or under the Standing Offer Deed (if any);

evidence of any insurance taken out by the Contractor which is required
under clause 5.5;

a duly executed escrow deed as required under clause 6.11;

a duly executed Confidentiality Undertaking as required by clause 6.15(b);
and

documents showing compliance by the Contractor with clause 12.10.

12.5 Payment

(a)

Subject to clause 12.9, the Principal must pay the Contractor the amount set
out as payable in the payment statement:
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(i) if the SOP Act applies to the Contract, within 15 Business Days of
receipt by the Principal's Representative of the payment claim
under clause 12.2; or

(ii) if the SOP Act does not apply to the Contract, within 30 days of
the last fo occur of:

A. issue by the Principal's Representative of the payment
statement under clause 12.3; and

B. receipt by the Principal's Representative of the
documents referred to in clause 12.4.

If a payment statement issued under clause 12.3 shows an om%z;wing by
the Conftractor to the Principal, the Contfractor must pay the ipal that
amount within 5 Business Days of receipt by the Confractor e payment

statement. &

Upon the Principal paying to the Confractor the O&onyoble pursuant
to a payment statement, all Goods (or part The&), plant, equipment,
materials or other goods for which an amou intluded in the payment
statement will become the property of th pal free of any security
interest regardless of whether or not the ods (or part thereof), plant,
equipment, materials or other goods hgve been incorporated into the
Goods or delivered to the Principg

Payment on account Q

(a)

(o) °

Any payment statement o yment of moneys is not:

(i) evidenc @ value of work or that work has been satisfactorily
carri @m accordance with the Confract;

(ii) Q&gﬂssion of liability; or
P

(iii) Ag roval by the Principal or the Principal's Representative of the
ontractor's performance or compliance with the Contract.

)\‘Q@em is only to be taken as payment on account.

Ured Goods

$@

The Confractor is not entitled to claim payment for, and the Principal’s
Representative is not to include in any payment statement any amount for,
any Goods (or part thereof) that have not been delivered to the Principal
unless:

(i) the Confractor has established to the satisfaction of the Principal’s
Representative that it has paid for the Goods (or part thereof) in
question and that the Goods (or part thereof):

A. are properly stored, set aside and labelled the property
of the Principal and adequately protected and
insured; and

B. will, upon payment to the Contractor of the amount

payable pursuant to a payment statement which
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includes an amount for Goods (or part thereof) in
qguestion, become the property of the Principal free of
any security interest; and

(ii) the Conftractor has given the Principal additional security in the
form of an Unconditional Undertaking equivalent to the amount
claimed in relation to the Goods (or part thereof) in question.

(b) If the Contractor has given the Principal additional security for undelivered
Goods, the Principal must release it fo the Contractor once the Goods in
question have been delivered to the Principal in accordance with the

Confract.
(c) Any payment to be made to the Contractor by the Principal f n@éllvered
Goods (or part thereof), whether pursuant to this clause 12.7 ervwse is

of the Corporations Act (as applicable), until such time il the Goods (or

part thereof) in question have been delivered to T@il alin

accordance with the Conftract. \

12.8  Final payment claim and notice O

an advance payment for the purposes of section 41 5D(ﬁ (8) or 451E(8)
t

(a) Within 20 Business Days after the expiry of ¥e last Defects Liability Period, the
Confractor must give the Principal's Representative:

(i) a payment claim whi ’A‘;’r include all amounts which the
Conftractor claims f e Principal on account of the Contract
Price or o’rherwis@ er the Contract; and

(ii) notice of a ther amounts which the Contractor claims from the
Principol

inrespect o c‘r maftter or thing arising out of, or in any way in
connec’no e Contractor's Activities or the Contract which occurred
prior ’rﬂ ry of the last Defects Liability Period.

(b) e payment claim and notice required under this clause 12.8 are in
c@an fo the other notfices which the Contractor must give to the
N

pal's Representative under the Contract in order to preserve its

C,3 titements to make any such Claims.

\O Without limiting the previous paragraph, the Contractor cannot include in
this payment claim or notice any Claims which are barred by clause 18.5.

$(d) After the date for submitting the payment claim and notice under this
clause 12.8 has passed, the Contractor releases the Principal from any Claim
in respect of any fact, matter or thing arising out of, or in any way in
connection with, the Contractor's Activities or the Confract which occurred
prior to the expiry of the last Defects Liability Period except for any Claim
included in a payment claim or notfice under this clause 12.8 which is given
to the Principal's Representative within the time required by, and in
accordance with the terms of, clause 12.8.

12.9 Right of set off

(a) The Principal may deduct from any moneys otherwise due to the Confractor
and from any security held by the Principal:
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(i) any debt or other moneys due from the Contractor to the
Principal (including any due debt from the Contractor to the
Principal pursuant to section 26C of the SOP Act);

(ii) any amount that is less than or equal to the amount claimed to be
owed under a payment withholding request served on the
Principal pursuant to Division 2A of the SOP Act; or

(iii) any Claim to money which the Principal may have against the
Contractor whether for damages (including liquidated damages)
or otherwise,

formed under the Standing Offer Deed (if applicable), or relati he

Conftractor's Activities. 0

(b) The rights given to the Principal under this clause 12.9 or% addition to and
do not limit or affect any other rights of the Principgal the Conftract or
at Law and nothing in the clause affects the right & rincipal to recover
from the Contractor the whole of the debt or Cx{n in question or any
balance that remains owing. O

whether under or in connection with the Contract, any other c;)@’r

(c) Failure by the Principal to deduct from oﬂ@vun’r otherwise due to the
Contractor any amount which the Pringpc is entitled to deduct under this
clause 12.9, will not prejudice the Principal’s right to subsequently exercise its
right of deduction under this cl EB’X

(d) Clause 12.9 will survive cmy@ ination of the Contract.
12.10 Evidence of payment of werkers and Subcontractors
The Conftractor is not entifl give the Principal a payment claim under clause 12.2
or 12.8, and the Princip @;o obliged to make any payment under clause 12.5,
unless the Contractor Has pfovided the Principal's Representative with:
(a) a dec%n in the form of Schedule 5 of the Appendix, tfogether with any
supporting evidence which may be reasonably required by the Principal's
Re%»en’roﬁve, duly signed by the Confractor or, where the Contractoris a
° ratfion, by a representative of the Contractor who is in a position fo
C_}oow the facts declared; and
\O copies of all relevant certificates of currency in respect of Workers
Compensation Insurance which the Confractor has in place in connection
$ with the Contractor's Activities.
12.11 Interest
(a) The Principal will pay simple interest at the 90 day bank bill rate on any
amount which has been set out as payable by the Principal's Representative
in a payment statement under clause 12.3, but which is not paid by the
Principal within the time required by the Contract.
(b) This will be the Contractor's sole enfittement to interest including damages
for loss of use of, or the cost of borrowing money.
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12.12 SOP Act

(a)
(b)

(c)

(d)

(e)

This clause applies if the SOP Act applies to the Contract.

For the purposes of section 17(3) of the SOP Act, the Confractor irevocably
chooses the Resolution Institute as the "authorised nominating authority" (as
that term is defined in the SOP Act) for any adjudication application it may
make under the SOP Act in respect of the subject matter of the Confract.

When an adjudication occurs under the SOP Act, and the Principal has paid
an adjudicated amount to the Contractor:

(i) the amount will be taken into account by the Principal;
Representative in issuing a payment statement undgrc e 12.3;

and \)

(ii) if it is subsequently determined pursuant to Thegon’rroc’r that the
Contractor was not entitled under the Centradt to payment of
some or all of the adjudicated omoun’rc’r&gs paid by the
Principal ("overpayment'), the overp&ﬂgen will be a debt due
and payable by the Contractor to incipal which the
Contractor must pay to the Pringi @pon demand and in respect
of which the Conftractor is not entitled to claim or exercise any set-
off, counterclaim, deducfionpr similar right of defence.

Without limiting clause 12.9, the
less than or equal to the amo

withholding request serve
SOP Act.

ipal may withhold any amount that is
ed to be owed under a payment
e Principal pursuant to Division 2A of the

If the Principal Wi‘rhhd@om money otherwise due to the Contractor any
amount that is les n or equal to the amount claimed to be owed under
a payment wit g request served on the Principal pursuant to Division
2A of the soK , then:

(i) !@Principol may lead and rely upon Division 2A of the SOP Act as
defence to any Claim for the money by the Contractor from the
Principal; and

{%s the period during which the Principal retains money due to the

Act will not be taken info account for the purpose of determining:

\OC') Contractor pursuant fo an obligatfion under Division 2A of the SOP

@
Q&

(9)

A. any period for which money owed by the Principal to
the Confractor has been unpaid; and

B. the date by which payment of money owed by the
Principal to the Contractor must be made.

The Confractor agrees not to commence proceedings to recover any
amount withheld by the Principal pursuant to a payment withholding
request served on the Principal in accordance with Division 2A of the SOP
Act.

Any amount paid by the Principal pursuant to section 26C of the SOP Act will
be a debt due from the Confractor to the Principal.
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If the Principal withholds money pursuant to a payment withholding request
served on the Principal pursuant to Division 2A of the SOP Act and the
Contractor:

(i) pays the amount claimed to be due under the adjudication
application to which the payment withholding claim relates; or

(ii) becomes aware that the adjudication application to which the
payment withholding claim relates has been withdrawn,

then the Contractor must so noftify the Principal within 5 days of the

occurrence of the event in paragraph (i) or (i) above (as applicable) by
providing to the Principal a statement in writing in the form of a st
declaration together with such other evidence as the Principa
evidencing that the amount has been paid or the adjudicati
has been withdrawn (as the case may be).

The parties acknowledge that unless otherwise Sre%sly stated all amounts
of monetary consideration in the Contract o@ usive of GST.

If GSTis or becomes payable on a supply@ie by a party (Supplier) under
or in connection with the Contract or the Contractor's Activities, the party
providing consideration for the supply (Recipient) must pay an additional
amount to the Supplier equal t ST payable by the Supplier (or
representative member of a p of which the Supplier is a member) in
relation to the supply.

Any amount payable grder clause 12.13(b) will be paid to the Supplier at
the same time as t gkr consideration for the supply is paid to the
Supplier. o

If any party |&W ired under the Contract to reimburse or pay to the other
party an (@J t (other than any payment on account of the Contract
Price) H(% ted by reference to a cost, expense, or an amount paid or
incurred By that party, the amount of the reimbursement or payment will be

re d by the amount of any input tax credits to which that party (or
entative member of a GST group of which that party is a member) is

C itled in respect of any acquisition relating to that cost, expense or other

mount.

Notwithstanding any other provision of the Contract, where the Recipient is
the Confractor, it will not be obliged to pay any amount on account of GST
to the Principal (whether under this clause 12.13 or otherwise) in respect of a
taxable supply made by the Principal unless and until the Principal issues to
the Confractor, a valid tax invoice that complies with the GST Legislation in
respect of that faxable supply.

Where the Supplier is the Confractor, the Contfractor must issue a valid tax
invoice to the Principal in respect of any taxable supply made by the
Contractor to the Principal (including under clause 12.3) as a condition
precedent to the Principal being obliged to pay any amount on account of
GST to the Contractor in respect of such taxable supply.
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(9) The parties agree that, if notified in writing by the Principal, the following will
apply to taxable supplies made by the Contractor to the Principal under or
in connection with the Contract:

(i) where the GST Legislation permits, the Principal will issue to the
Contractor an RCTI for each taxable supply (other than an
Excluded Supply as defined in this clause) made by the
Conftractor to the Principal under the Confract and each such
RCTI will be deemed to be a valid tax invoice issued by the
Contractor to the Principal for the purpose of clause 12.13(f). The
parties may agree in writing from fime to tfime that the Principal will
not issue an RCTl in respect of a taxable supply made by the
Contractor to the Principal under the Contract (Exclud upply);

(ii) the Principal will issue to the Contractor a recipient ted
adjustment note for any adjustment event relatin a supply in
respect of which it issues an RCTI; and

(iii) the Contractor will not issue a tax invoic ;specf of any taxable
supply it makes to the Principal (otherfhan in respect of a taxable

supply that is an Excluded Supply).O

(h) Unless clause 12.13(i) applies, each party ckhowledges and warrants that
at the time of entering info the Contraci it is registered for GST (and any
entity making supplies or acquisitiorls under this Contract is also registered for
GST) and will notify the other pamyifif or any relevant entity ceases to be
registered for GST or ceases tgf canply with any of the requirements of the
Goods and Services Tax: Rgeiptent Created Tax Invoice Determination 2017
for Agricultural Products, Cmrnmen’r Related Entities and Large Business
Entities (RCTI 2017/6) her determination or ruling issued by a taxation
authority relating t issuance of RCTIs (RCTI Requirement). The Principal
will notissue a & nt that would otherwise be an RCTI after the Principal
or the Contra \eose to be registered for GST, or after the Principal or the

Contractor gﬁ’ro comply with any RCTI Requirement.

(i) If the %’;r ctor does not, at the time of entering into this Contract have a
valid registration for GST purposes or an Australian Business Number (ABN):

° *\6 the Confractor must complete a "Statement by Supplier” or similar
Cj document in a form acceptable to the Australian Taxation Office
clarifying the basis on which the Contractor is not required to be
\O registered for GST purposes; and

$® (ii) the Contractor must inform the Principal if the Contractor is or
becomes required to be registered for GST purposes and must
notify the Principal of the date from which registration will be

effective.

(i) If the Contractor does not provide its ABN in this Contract, the Contractor
must complete a "Statement by Supplier" in a form acceptable to the
Australian Taxation Office declaring the basis on which the Contractor is not
required to have an ABN.

(k) The Confractor indemnifies the Principal for any loss suffered by the Principal
because of any breach of any warranty given in clauses 12.13(h) to 12.13(j)
or because of the inaccuracy of any information provided in accordance
with clauses 12.13(h) to 12.13(i) or because of any failure by the Contractor
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to provide accurate information to the Principal in a fimely fashion in
accordance with clauses 12.13(h) to 12.13(i).

Where the Principal issues RCTls to the Contractor in accordance with clause
12.13(g). the Contractor will indemnify or reimburse the Principal on demand
for any loss, cost, expense, penalty, fine, interest, fee or other amount
incurred in relation to the Principal issuing RCTIs while:

(i) the Confractor is not registered for GST and/or otherwise fails to
satisfy, or comply with, any RCTI Requirement and the Principal has
not been notified by the Contractor as such; or

(ii) the details contained in any RCTI or recipient created @s’rmen’r
notfe issued by the Principal are incorrect, inaccurat
misleading as a result of information provided by th %
the Principal.

ntractor tfo

Conftract varies from the additional amount paid other party under
this clause 12.13 in respect of that supply, then Supplier will provide a
corresponding refund or credit to or will be e fo receive the amount of
that variation from the other party (as ap e).

If the GST payable in relation to a supply made bysx \)Iler under the

In this clause 12.13: /7
(i) terms defined in GST g&%ﬂon have the meaning given to them
in GST Legislation, u heé context suggests otherwise;

(ii) GST includes or‘r@’rs defined as "GST" under the GST Legislatfion
and "GST eqgueiyalents” payments under the Infergovernmental

Agreeme ementation (GST) Act 2000 (NSW) (or similar
payme der corresponding legislation of any other State or
Territ ., and

(iii) art or progressive or periodic component of a supply that is
4@ ted as a separate supply for GST purposes (including
ttributing GST to tax periods) will be freated as a separate supply.

12.14 Subcovh\@@r's statement
(o@ he Confractor must:

Q&

submit a signed subcontractor's statement, in the form set out in
Schedule 9 of the Appendix, together with any payment claims
submitted under clause 12.2 or 12.8; and

(ii) ensure that any such subcontractor's statement is not dated
before the date of the relevant payment claim.

The Confractor acknowledges that pursuant to the Workers Compensation
Act 1987 (NSW), the Payroll Tax Act 2007 (NSW) and the Industrial Relations
Act 1996 (NSW):

(i) the subcontractor's statement is required to be provided to the
Principal; and
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(ii) the Principal may withhold any payment due to the Confractor
under this Contract until the Contractor gives a subcontractor's
statement in the form of Schedule 9 of the Appendix. Any penalty
for late payment under the Confract does not apply to any
payment withheld under this clause 12.14(b){ii).

12.15 Payment of Subcontractors

The Contractor acknowledges and agrees that, without limiting clause 12.10:

(a) the portion of each payment made by the Principal to the Contractor on
account of the Contract Price which is payable by the Contractor to
Subcontractors in accordance with their relevant subcontracts is by the
Contractor on frust for those Subcontractors; and C_D
(b) the Contractor must pay all Subcontractors promptly in gccordance with
the relevant subconfracts. é
13. Delivery and Acceptance \S\

13.1 Prerequisites to delivery O

Prior to delivery of the Goods, the Contractor mu;r eQure that:

(a) the Goods: \A

(i) have been manufdgtured and produced in accordance with the
Confract;

(ii) have beeh@ked and marked in strict compliance with the
require shof the Statement of Work (including in relation to any
specifi e, weight or handling limitations); and

*ee from Defects, except for minor Defects:

AA. which do not prevent the Goods from being reasonably

@ capable of being used for their infended purpose; and
° \ B. which can be corrected without prejudicing the
C—D convenient use of the Goods;

@O the Tests before delivery and any other Tests which are required by the
Contract to be carried out and passed before delivery of the Goods, have
$ been carried out and passed;
(c) all documents and other information which are required for the delivery and
installation of the Goods have been supplied to the Principal's
Representative; and

(d) any other conditions precedent to delivery of the Goods stated in the
Conftract have been satisfied.

13.2 Contractor to notify and deliver

(a) The Contractor must:
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not deliver the Goods to the Delivery Point before the date or fime
specified in the Key Details;

give the Principal's Representative written notice 10 Business Days
prior to the date it will deliver the Goods to the Delivery Point;

package the Goods to ensure reasonable protection against theft
or damage during transit, delivery and whilst loading and
unloading;

(iv) ensure that all protective coatings are safe and will not in any way
affect the condition of the Goods;

(v) clearly label the Goods with the relevant Purchase C@umber
and Delivery Point; 0

(vi) ensure that the Goods are packaged and sec‘gfd during
fransportation in a safe and secure ma e@c mpliance with
Law or as otherwise directed by the Prir:s& Tincluding the
requirements set out in the Key Details

(vii) deliver the Goods to the Principak Q)resen’roﬁve at the Delivery
Point by the Date for Delivery using the mode of delivery
described in the Key Details; gnd

(viii) unload or load the G t the Delivery Point (unless the Key
Details states that ’r@\ trequired).

(b) The Principal may direct ﬂ”@on’rroc’ror to change the Delivery Point or the
mode of delivery. The ntractor must comply with any such Direction. If
compliance with a ch Direction causes the Contractor fo incur more or
less cost than ofl would have been incurred had the Contractor not

been given t % ction, the difference in cost, as determined by the
e

Principal's Re

ntative, will be added to or deducted from the Contract

Price (as icable).

(c) Su
th

X

ods supplied by the Contractor under the Contract will transfer to the
al, free of any security inferest, on delivery to the Delivery Point.

b'ec’r\é clause 12.5(c), unless transferred at any earlier time, ownership of

13.3 | on accompanying delivery

$@:on’rroc’ror must provide with each consignment of Goods:
(

a) a delivery note (Delivery Note) containing the following information:

(i)
(it)
(i)
(iv)

the Confractor's name and address;
description and quantity of Goods supplied;
the reference numbers of the Confract and the Purchase Order;

the name and contact details of the person who issued the
Purchase Order; and

details of the Delivery Point and Date for Delivery;

67

[Contract number]]

[WaterNSW ARK Ref]

CD2019/221: WaterNSW Standard Form Contract - Goods and/or Services



WaterNSW
~

(b) the results of any Tests required to be carried out by the Contractor before
delivery or Acceptance; and

(c) all information necessary for the proper and safe handling, fransportation,
storage, use, operation, maintenance, repair and disposal of the Goods.

13.4 Principal’'s Representative to inspect
(a) The Principal's Representative may:

(i) as soon as practicable after the delivery of the Goods to the
Delivery Point under clause 13.2, inspect the Goods;

(ii) if satisfied that Acceptance has been achieved, issug%ﬁce to
the Confractor stating the date upon which the Pringipal's
Representative determines Acceptance was ach d; and

(iii) if not satisfied that Acceptance has be @ved, issue a notice
to the Contractor under clause 13.5. 6‘&

(b) If the Principal's Representative does not givice under either clause
13.4(a)(ii) or 13.4(q)(iii) within 10 Business D, of delivery of the Goods to the
Delivery Point, Acceptance will be deemQ‘r%; have been achieved.

7/
13.5 Notice where failure to achieve A@ance

A notice under this clause 13.5 will: O

(a) state the reasons why the @:ipol‘s Representative is not satisfied
Acceptance of the Q@Qs has been achieved; and

(b) do one of the f&K@g:

(i) r ire’the Confractor fo confinue with the Contractor's Activities
s o achieve Acceptance of the Goods, in which event clause
.6 will apply;

3{@ accept the Goods although the Principal's Representative is not
[ J

satisfied Acceptance has been achieved, in which event clause
13.7 will apply; or

®\O (iii) reject all or part of the Goods, in which event clause 13.8 will
apply.

13.6$Con’rrac’ror to continue with Contractor's Activities
(a) If the Conftractor is required by a notice under clause 13.5 to contfinue with
the Confractor's Activities so as fo achieve Acceptance of the Goods, the
Contractor must:
(i) prompftly remove the Goods, if necessary;
(ii) diligently continue with the Contractor's Activities so as to achieve

Acceptance as promptly as possible, including, if necessary,
replacing the Goods;
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(iii) give the Principal's Representative written notice 10 Business Days
prior to the date it will deliver the Goods or replacement Goods to
the Delivery Point, or if already at the Delivery Point and not
removed, submit the Goods for testing, in which case clause 13.4
will apply again; and

(iv) deliver the Goods or replacement Goods to the Principal's
Representative at the Delivery Point on that date.

(b) If ownership of the Goods or any part thereof has passed to the Principal
under the Contract and the Goods or part thereof are replaced under this
clause 13.6, ownership of the Goods or relevant part thereof will pass back
to the Contfractor when ownership of the replacement Goods or@ passes

to the Principal under the Confract. c_)
13.7 Acceptance of Goods 0
(a) If the Goods are accepted in a notice under clau @b)(ii):

(i) Acceptance will be deemed to hov%en achieved;

(ii) the Date of Acceptance will b Qed to be the date the
notice under clause 13.5 is gively,

7/

(iii) the notice under clause 18.5 will be deemed to be the Noftice of
Acceptance for the

(iv) the Contractor r@grec’r all Defects in accordance with
clauses 9.8 and ther than any Defects which the Principal's

Representa noftifies the Confractor in writing that it need not
correct;

(v) int %&e of any Defects for which the Contractor is responsible
f hich the Principal's Representative gives a notice under
%}groph (iv), the Contract Price will be reduced by an amount
AW ermined by the Principal's Representative as representing
hichever is the greater of the cost to the Principal of correcting
those Defects and the reduction in the value of the Goods o the
°® \ Principal as a result of those Defects.

( he Principal's Representative may give a notfice under paragraph (iv) at
any time prior to the issue of the Contractor's final payment claim under
$ clause 12.8. If the amount of any reduction to the Contract Price required by

paragraph (a)(v) is greater than the unpaid balance of the Contract Price,
the difference will be a debt due from the Contractor to the Principal.

13.8 Rejection of Goods
(a) If any Goods are rejected in a nofice under clause 13.5:
(i) the Contractor must:

A. repay any amounts previously paid to it by the Principal
in relation to the rejected Goods; and
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B. upon repayment promptly remove the rejected Goods
from the Delivery Point or the Principal's possession as the
case may be;

(ii) in the case of rejection of all of the Goods, unless the Principal
notifies the Contractor otherwise, the Contract will be terminated
from the date the notice under clause 13.5is given; and

(iii) ownership of the rejected Goods will, fo the extent it has passed to
the Principal under the Contract, pass back to the Contractor
upon the Contractor's compliance with paragraph (i).

(b) The Confractor's obligations under paragraph (a)(i) will survive or@
termination of the Contract under paragraph (a)(ii). c_)

Ownership of Goods

To the extent that ownership of the Goods has not already so the Principal
under the Contract, it will pass to the Principal upon the issue oftice of
Acceptance for the Goods (or upon a deemed Accep’ré‘ge under clause 13.4(b), as
applicable), free of any security interest.

Effect of Notice of Acceptance Q
7/
A Notice of Acceptance and a deemed Acceptance under clause 13.4(b) will not:
(a) constitute approval by the Pr@l of the Confractor's performance of its
Contract obligations; O
(b) be taken as an odmi@or evidence that the Goods complies with the
Contract; or O
[ J
(c) prejudice on@s or powers of the Principal or Principal's Representative.

Liquidated da c@s

ate of Acceptance of the Goods or a Separable Portion has not
@ed by the Date for Delivery of the Goods or the Separable Portion, the
niractor must pay liquidated damages at the rate specified in the Key
@e’rons for every day after the Date for Delivery unfil the Date of
Acceptance, or until the Contract is terminated, whichever occurs first.

amount payable under this clause 13.11:

&@ Without limiting the Principal's rights under the Contract or at Law, the

(i) is an agreed genuine pre-estimate of the Principal's damages if
the Date of Acceptance does not occur by the Date for Delivery;

(ii) will be the Principal’s sole remedy for damages arising from the
Contractor’s delay in achieving Acceptance by the Date for
Delivery; and

(iii) will be a debt due and payable from the Contractor to the
Principal.
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General damages if liquidated damages unenforceable

If the liguidated damages under clause 13.11 are found to be a penalty, or if clause
13.11 is found to be void or unenforceable for any reason (whether in whole orin part),
then the Contractor will be liable to pay unliquidated damages at Law for the breach
for which the liquidated damages under clause 13.11 would have been payable had
the relevant liquidated damages or clause not been a penalty or not been void or
unenforceable.

Cap on liquidated damages

The Conftractor's total aggregate liability to the Principal under clauses 13.11 and 13.12
is limited to the amount stated in the Key Details.

No liquidated damages \S—j

If the rate provided in the Key Details in relation to clause 13.11 j cified as "nil",
"N/A", "not applicable", "$0" or words to similar effect: S\

(a) clauses 13.11, 13.12 and 13.13 will not apply; c::%\

(b) the Contractor will be liable to pay unliquj damages at law for the
breach for which liguidated damages under clause 13.11 would have been
payable if a rate for liquidated damagés had been specified.

Termination ’O\A

Preservation of rights O

Subject to clause 14.6, no’rhin?@s clause 14 or that a party does or fails to do
pursuant to this clause 14ewill préjudice the right of that party to exercise any right or

remedy (including recovgring=damages) which it may have where the other party
breaches (including re& tes) the Contract.

Contractor def

The Princi o@y give a written notice under clause 14.3 to the Contractor, if the
Con’rroo’rg\

c'lioes not commence the Contractor's Activities in accordance with the
requirements of the Contract;

(
&@ suspends the Contractor's Activities in breach of clause 10.13 or otherwise

does not regularly and diligently progress the Contractor's Activities with due
expedition and without delay;

(c) fails to provide security as required by clauses 4.1, 4.3 or 4.4 or a parent
company guarantee as required by clause 4.6;

(d) fails to execute a Deed of Novation as required by clause 1.8;

(e) fails to effect, have in place or otherwise maintain or provide evidence of,
insurance as required by clause 5.5;

(f) fails to use the materials or standards of workmanship required by the
Confract;
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(9) does not comply with any Direction of the Principal's Representative made
in accordance with the Contract;

(h) abandons the Contractor's Activities or otherwise plainly demonstrates the
intention not to continue performance of its obligations under the Confract;

(i) is in breach of any applicable Law;

(i) fails to comply with a KPI action plan required by the Principal under this
Contract or under the Standing Offer Deed (if any);

(k) would become liable to the Principal for liquidated damages or

unliquidated damages under clauses 13.11 or 13.12 for an amou
exceeding the amount referred to in clause 13.13, but for the liability

under clause 13.13; 0

(1) fails to comply with clauses 6.19, 12.15(b) or 20.8(b); or \

(m) is otherwise in breach of the Contract. S\
14.3 Contents of notice of default 6\
A nofice under this clause 14.3 must state: 0
(a) that it is a notice under clause 14A 7
(b) the breach relied upon; and O
(c) that the Principal requires @:on’rroc’ror to remedy the breach within 15

Business Days of recelcq’rhe notice.

14.4 Termination for insolvé)&@or breach

! Q
(a) an Insqly ngy Event occurs to the Contractor, or where the Contractor
CO@F]SGS 2 or more persons, to any one of those persons; or

onfractor does not remedy a breach of Contract the subject of a

(o) * *g
C,}:o ice under clause 14.3 within 15 Business Days of receiving the notice
nder clause 14.3,

the Principal may by written notice to the Contractor:
$(c) terminate the Contract; or

(d) exercise a Step-In Right.

14.5 Principal's entittements after termination

Subject to clause 14.1, if:

(a) the Principal terminates the Contract under clause 14.4;
(b) the Conftract is terminated under clause 13.8(a)(ii); or
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(c) the Conftractor repudiates the Contract and the Principal otherwise
terminates the Confract,

then, subject to clause 13.8:
(d) the Principal will:

(i) not be obliged to make any further payments to the Conftractor,
including any money the subject of a payment claim under
clause 12.2 or 12.8 or a payment statement under clause 12.3; and

(ii) be entitled to recover from the Confractor any costs, losses or
damages incurred or suffered by it as a result of, or orimu’r of,
or in any way in connection with, such terminafion o iation;

&\)

(e) the Confractor must immediately:

(i) except where clause 14.5(b) applies, deﬁ%@ the Delivery Point
all items in which ownership has poss&o the Principal under the

Contract; and O

(ii) hand over to the Principal all c@ of:

7/
A. documents proyided by the Principal under clause 6.1;
and \
B. any Deli bles prepared by the Contractor to the
date mination (whether complete or not).
14.6 Contractor’s entitlemen er termination
[ J
(a) If the Principa @S iates the Contract and the Confractor otherwise
Centract, the Contractor will:

terminates TE
(i) Ab entitled to claim damages; and
(ii)

not be entitled to a quantum meruit.
[ J
(b) c;\\ clause 14.6 will survive any termination of the Confract.

14.7 ation for convenience
&\/ifhou‘r prejudice to any of the Principal's other rights, the Principal may:

(a) at any time for its sole convenience, and for any reason, by written nofice to
the Confractor terminate the Confract effective from the fime stated in the
Principal’s notice or if no such time is stated, at the fime the notice is given
to the Contractor; and

(b) thereafter, at its absolute discretion, complete the uncompleted part of the
Contractor's Activities either itself or by engaging Other Contractors.

14.8 Costs
(a) If the Principal terminates the Contract under clause 14.7, the Contractor:
73
[Contract number]] [WaterNSW ARK Ref]

CD2019/221: WaterNSW Standard Form Contract - Goods and/or Services



WaterNSW
~

(i) will be entitled to payment of the following amounts as
determined by the Principal's Representative:

A. for work carried out prior to the date of termination the
amount which would have been payable if the
Contract had not been terminated and the Contractor
submitted a payment claim for the Conftract value of
work carried out prior to the date of termination,
provided that ownership of all goods and materials
included in the value of work will vest in the Principal,
free of any security interest, upon payment;

B. the cost of goods or materials reasonably orﬁd by
the Confractor for the Goods and Servicesdo ich the

Contractor is legally bound to pay provi@

1) the value of the goods o Y&QTerioIs is not
included in any prey ymen‘r by the
Principal or the amouUdh{ payable under
paragraph A; an

at:

2) ownership i Qoods and materials will vest
in the Principgal, free of any security interest,
upon payment; and

C. the reosona\;ﬁec’r costs incurred by the Contractor

(excludi it but including an amount for

overh as a direct result of the termination,

butinnoc will the total amount payable to the Contractor
under th tract (including under this clause 14.8) be more
than Pr\ tract Price; and

(i) J‘{')

4 ; take all steps possible to mitigate the costs referred to in
clause 14.8(a)(i); and

05\\6 B. immediately:
\Ocj 1) deliver to the Delivery Point all items in which

ownership has passed to the Principal under
$® the Conftract; and

2) hand over to the Principal all copies of:

a) documents provided by the
Principal under clause 6.1; and

b) any Deliverables (including any
services and test documentation)
prepared by the Contractor to the
date of termination (whether
complete or noft).

(b) The amount to which the Confractor is entitled under this clause 14.8 will be
a limitation upon the Principal’s liability to the Contractor arising out of, orin
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any way in connection with, the termination of the Contract and the
Contractor may not make any Claim against the Principal arising out of, orin
any way in connection with, the termination of the Contract other than for
the amount payable under this clause 14.8.

(c) This clause 14.8 will survive the termination of the Contract by the Principall
under clause 14.7.

Disputes

Notice of Dispute

(a) If a dispute or difference arises between the Contractor and the @ipol or
between the Contractor and the Principal's Representative i ct of any
fact, matter or thing arising out of, or in any way in connectionWith, the
Contractor's Activities, the Goods and Services or the C§Tro , or either

party's conduct before the Contract, the dispute or dj ce must be
determined in accordance with the procedure in %ai use 15.

(b) Where such a dispute or difference arises, eit s$(]r’ry may give a notice in
writing (Notice of Dispute) to the Principal's Rgpresentative and the other
party specifying:

(i) the dispute or difference; ¢
(ii) particulars of the pcﬁ@sons for being dissatisfied; and

(i) the position whi@
Negotiation 0

The Principal's Represen’rg\ d the Conftractor's Representative (or their nominees)

party believes is correct.

must, within 10 Busines of a notice being given under clause 15.1, meet and
discuss the dispute c@ rence.

Executive negofiation
Whether b&@iscussions have taken place under clause 15.2, if dispute or difference
Y

isnotr within 20 Business Days after a nofice is given under clause 15.1, it must
be r to senior executives of each party (as nominated by each party) who
m

&@ meet and discuss the dispute or difference; and
(o)

15.4

if they cannot resolve the dispute or difference, endeavour to agree upon a
procedure to resolve the dispute or difference.

Expert determination

Whether or not discussions have taken place under clause 15.3, if the senior executives
of each party have not resolved, or agreed upon a procedure to resolve the dispute
or difference within 25 Business Days after a notice is given under clause 15.1, either
party may submit the dispute or difference to an expert determination.
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15.5 The expert
The expert determination under clause 15.4 is to be conducted by an independent
industry expert appointed by the Chair for the time being of the Resolution Institute
(unless the parties agree otherwise).
15.6 Not arbitration
An expert determination conducted under this clause 15 is not an arbitration and the
expert is not an arbitrator. The expert may reach a decision from his or her own
knowledge and expertise.
15.7 Procedure for determination @
The expert will: 0(—)
(a) act as an expert and not as an arbitrator; O
(b) proceed in any manner he or she thinks fit; S\
(c) conduct any investigation which he or she c@jers necessary to resolve
the dispute or difference; O
(d) examine such documents, and interview such persons, as he or she may
require; and
(e) make such directions for the @Uc’r of the determination as he or she
considers necessary. O
15.8  Disclosure of interest Q
The expert must:
(a) disclose to Cgr’rles any interest he or she has in the outcome of the
determi op; and
mmunicate with one party to the determination without the
dge of the other.
15.9 Cos:
arty will:
&o bear its own costs in respect of any expert determination; and

(b) pay one-half of the expert’s costs.

15.10 Conclusion of expert determination

Unless otherwise agreed between the parties, the expert must notify the parties of his
or her decision upon an expert determination conducted under this clause 15 within
20 Business Days from the acceptance by the expert of his or her appointment.
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15.11  Agreement with expert

(a)

The expert will not be liable to the parties arising out of, orin any way in
connection with, the expert determination process, except in the case of
fraud.

The parties must enter into an agreement with the appointed expert on the
terms set out in Schedule 6 of the Appendix or such other terms as the
parties and the expert may agree.

15.12 Determination of expert

The determination of the expert: @

(a)
(o)

(c)

must be in writing; \>C>

will be: é

(i) substituted for the relevant Direction of T&&f’nncipol's
Representative (if applicable); and g\

(ii) final and binding, O

unless a party gives notice of appeal torthe other party within 15 Business
Days of the determination; and

is to be given effect to by th \Asunless and until it is reversed,
overturned or otherwise ¢ d under the procedure in the following
clauses.

15.13 Arbitration . OQ

(a)

\$@)

(d)

(e)

If &C_)

(i) @exper’r fails fo notify the parties of his or her decision within the
time required by clause 15.10; or

'i)@ a notice of appeal is given under clause 15.12,
[ J

C}e dispute or difference will be referred to arbitration.

The arbitration will be conducted before a person to be:
(i) agreed between the parties; or

(ii) failing agreement within 20 Business Days of the referral to
arbitration, appointed by the Chair for the time being of the
Resolution Institute (unless the parties agree otherwise).

To the extent that they are not inconsistent with the Contract, the Resolution
Institute Arbitration Rules will apply to the arbitration.

The seat of the arbitration will be Sydney, Australia.

The arbitrator will have power to grant all legal, equitable and statutory
remedies and to open up, review and substitute any determination of an
expert under clause 15.12.
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(f) Notwithstanding anything else, to the extent permissible by Law, the
arbitrator will have no power to apply or to have regard to the provisions of
Part 4 of the Civil Liability Act 2002 (NSW).

15.14  Survive termination
This clause 15 will survive any termination of the Contract.
15.15 Continuation of Contractor's Activities
Despite the existence of a dispute or difference between the parties, the Confractor
must:
(a) continue to carry out the Contractor’s Activities; and C>®
(b) otherwise comply with its obligations under the Contract 0
15A  Step-In S\O
15A.1 The Principal's Step-In Rights O
If:
(a) the Principal exercises a Step-In xuﬁder clause 14.4(d); or
(b) an incident or emergency oc which in the Principal's reasonable
opinion the Contractor is uno e fo prevent or overcome and which will or
does materially affect the

(i) safety of pe@s property, the environment or the Principal's
operth@y

(ii) @ of business or persons occupying land on, adjacent to or

vicinity of the Site,
(Step-In Event) t ’rhe Principal may, by written notice to the Contractor itself, or
have its nomirmges, undertake any or all of the Contractor's Activities and otherwise
exercisg he Contractor's rights or obligations under this Confract and take such
actions necessary fo address the event giving rise to the step-in (Step-In Rights).
15A.2 Aé@s following Step-In
$ For the purposes of exercising the Step-In Rights the Principal:

(i) is not obliged to make any further payments to the Contractor for
the Confractor's Activities in respect of which the Principal has
exercised the Step-In Rights;

(ii) may use third parties to carry out and complete the whole or any
part of the Contractor's Activities the subject of the Step-In Rights;

(iii) will be entitled to act as the Contractor's agent under all contracts
entered into by the Contractor that are necessary for the Principal
fo exercise the Step-In Rights; and

(iv) may:
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A. give reasonable instructions to any employee of the
Contractor (and the Contractor must ensure that such
requests are complied with);

B. contract with such of the Subcontractors engaged by
the Conftractor; and

C. take possession of, and use, such of the Design
Documentation,

as is reasonably required by the Principal to exercise the Step-In
Rights.

ensure that the Principal is able to exercise the Step-In Rights tively and

(b) The Confractor must take all actions the Principal considers n e@y fo
expeditiously including: ga

(i) providing the Principal with: é

A. any assistance and access 4Q its materials, equipment
and inventory; and O
B. the non-exclusive use“of dll rights and information

available to the Cq\frcc‘ror,

reasonably required f B*ble the Principal or its nominees to
exercise the Step-InRi ;

(ii) giving the Princir its nominees access to the Site and any of
the land upgmwhich the Contractor's Activities are being
performe 'C\

[ J

(iii) provi P@ sufficient resources, including Personnel to assist the

Pri&%l in exercising the Step-In Rights; and

(iv) Ae doing anything to hinder, disrupt or prevent the Principal
xercising the Step-In Rights.

(c) os\ﬁg;incipol may:

c'J(i) itself exercise the Step-In Rights; or
@ (ii) nominate a third party to exercise the Step-In Rights.
&(d) If a third party is nominated to exercise the Step-In Rights in accordance

with paragraph (c) (i), the third party will be taken to be exercising the Step-
In Rights itself for and on behalf of the Principal and the provisions of this
clause 15A will apply as if references to the Principal were references to that
third party.

(e) Upon the Principal exercising a Step-In Right the Contractor's rights and

obligations under the Contract are suspended to the extent necessary to
permit the Principal to exercise that Step-In Right.
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15A.3 Conclusion of Step-In

(a) Upon giving the Contractor at least 5 Business Days prior written notice, the
Principal may cease to exercise its Step-In Rights at any fime.

(b) Upon the Principal ceasing to exercise a Step-In Right the Contfractor must
recommence performance of the obligations under the Contract that were
suspended.

(c) Except where the Principal exercises a Step-In Right under clause 15A.1(b),
the Principal may set-off the costs reasonably incurred and losses reasonably
suffered by the Principal in and for the purposes of exercising the Step-In
Rights against any amount due by the Principal to the Con’rroc’ro@jer this
Contract (or which may in the future be due under this Con’rrogs

15A.4 Other rights

Nothing in this clause 15A will prejudice the rights to recover es or exercise any

other rights or remedy (including the right to terminate) o reliexe the Contractor of its

liabilities or responsibilities whether under the Contract o(r]%%erwise according to Law.
16. Limitation of liability Q
(a)

O

(c)

Subject to clause 16(b) but notwith ’ror/ding any other provision of the
Contract: A

(i) neither party will beNiabte to the other for any Consequential Loss
howsoever orisir‘@nd

(ii) the Con’rro@t aggregate liability o the Principal in contract, tort
(includi ligence) or otherwise under the Contract is limited
to th nt stated in the Key Details.

Clause ]6@0& not limit the Contractor's liability in respect of:

(i) AJiobiliTy which cannot be limited at Law;

&@ liability under clauses 5.2, 6.10, 13.11, 13.12 or 17;

C—}m) fraud, wilful misconduct or criminal conduct by the Contractor or

any of its Personnel;

(iv) liability to the extent to which the Contractoris (or will be) entitled
to be paid or indemnified pursuant to an insurance policy required
under the Contract in respect of that liability;

(v) liability for which, but for a failure by the Contractor to comply
with its obligations under the Contract or under an insurance
policy required under the Conftract, the Contractor would have
received payment or been indemnified under an insurance policy
effected in accordance with the Contract; or

(vi) the Conftractor's abandonment of its obligations under the
Contract.

In clause 16(b)(iv), the reference to a liability for which the Confractor "is (or
will be) entitled to be paid or indemnified pursuant to an insurance policy"
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means a liability for which the Contractor is or would be entitled to be paid
or indemnified under the relevant insurance policy if:

(i) clause 16(a) had not existed;
(ii) the Contractor had complied with the terms of the policy;

(iii) the Confractor had submitted a claim where there was a
legitimate entitlement to claim under the policy;

(iv) the Confractor had taken reasonable steps to pursue such a claim
once it had been submitted; and

(v) the insurer had remained solvent. C>®
have received payment or been indemnified under an fRsurance policy"

means a liability for which the Contractor would h ve entitled fo be
paid or indemnified under the relevant insurance & 7if:

In clause 16(b)(v), the reference to a liability for which TK ractor "would

(1) the Contractor had effected and @\ ined the insurance policy
as required by this Contract; or@
(i) the circumstances con’remply’re by clauses 16(c)(i) to 16(c)(v)

had applied with respe&: that policy.

al'sfaggregate liability to the Contractor in
ence) or otherwise under the Contract is
the Key Details.

Subject to clause 16(f), the Priy
contract, tort (including neghg
limited fo the amount STOT

Clause 16(f)(e) do t limit the Principal's liability in respect of:

(i) Iiobil@) ich cannot be limited at Law; or

(ii) , wilful misconduct or criminal conduct by the Principal or
of its Personnel.

Th@:use 16 will survive any termination of the Contract.
[ J

17. Privacgnnd the protection of Principal Data

171 @ ions
&n this clause 17:

(a)

(b)

(c)

Data Protection Plan means the plan prepared by the Contractor and
approved by the Principal in accordance with clause 17.5;

Personal Information means information or an opinion recorded in any form
about an individual whose identity is apparent or can reasonably be
ascertained from the information or opinion;

Principal Data means all data and information relating to the Principal or its
operations, facilities, clients, customers, Personnel, assets and programs
(including Personal Information) in whatever form that information may exist,
and whether entered into, stored in, generated by or processed through
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software or equipment, or produced as part of the performance of the
Confractor's Activities;

Privacy Laws means all applicable laws relating to privacy and Personal
Information, including the Privacy and Personal Information Protection Act
1998 (NSW), Privacy Act 1988 (Cth) and any applicable principles, codes or
directions issued under those Acts; and

Security Incident means any incident, event or issue that causes or has the
intent or potential to cause a privacy or security breach or any loss of,

unauthorised access to, or use, modification, disclosure or other misuse of,
Principal Data, Personal Information or the Principal’'s confidential

information. @

ract, the

Where the Contractor or its Personnel is provided with, or has cuTo, any Personal

Information in connection with the Contractor's Activities or %

Contractor must:

(a)

(c)

(d)

(e)

not do any act or engage in any practice th s%Jld breach the Privacy
Laws, or which if done or engaged in by t cipal, would be a breach of
the Privacy Laws;

7/
not access, use or disclose any Personal Information other than for the sole
purpose of carrying out its obli E&under this Contract, except with the
prior written approval of the RfiN&iPal;

ensure that Personal Inforn@m is protected against loss and unauthorised
access, use, modlflco or disclosure and other misuse;

Incident or a r suspected breach of an obligation under this clause 17
and comp he Principal's reasonable directions with respect to
oddressin resolvmg such Security Incidents and breaches;

immediately n g Pr|nC|poI upon becoming aware of any Security

com Iy with any Authority's directions and requirements with respect to the
in@oﬁon of, orinquiry into, any Security Incident or privacy related

r provided that such directions and requirements are within the

C%ta’ru’rory power of the relevant Authority; and

o

comply with such other privacy obligations or policies as the Principal
reasonably notifies the Confractor of in writing from fime to time.

17.3$No restrictions on privacy obligations

Nothing in this clause is infended to limit any obligations that the Contractor has at
Law with respect to privacy and the protection of Personal Information.

17.4 Principal Data and security

(a)

(b)

The Confractor does not obtain any right, fitle or interest with respect to any
Principal Data, other than a right to use Principal Data for the sole purpose
of carrying out the Contractor's obligations under this Contract.

The Confractor must not (and must ensure that its Personnel do not):
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use any Principal Data other than for the purpose of carrying out
its obligations under this Contract;

afttempt to sell, assign or commercially exploit any Principal Data;
or

transfer or disclose any Principal Data outside NSW, Australia
without obtaining the Principal's prior written consent, which may
be given or withheld in the Principal's sole discretion and subject
to such conditions that the Principal reasonably determines.

The Contractor must:

(1)

(ii)

comply with, the obligations un

do all things that a reasonable and prudent entity w, @o to
safeguard and protect Principal Data in the Contr %s orifs
Personnel's possession or control and to prevent a urity
Incident; and K

comply with all security policies, requirerﬁ%QQond standards with
respect to the Contractor's Activities, Fgncipal Data and
confidential information as specifie@’r is Contract or as may be
reasonably notified by the Princ@ the Contractor from time to
fime.

use 17.

7/
The Contractor must ensure that its §ersonnel are made aware of, and

17.5 Data Protection Plan OO

(a)

&

(c)

The Confractor must @ore a Data Protection Plan which must:

(1)

(i1

i)

Q
3@

set omr\@sures for how the Confractor will:
@\C—) comply with the Privacy Laws and the Contractor's

obligations of privacy, security and confidentiality under
this Contract;

B. protect Principal Data, Personal Information and the
Principal's confidential information; and

C. prevent, respond to and mitigate against, any Security
Incidents;

be consistent with the Privacy Laws and the privacy and security
requirements, standards and policies required by this Contfract;
and

cover such other matters as reasonably required by the Principal.

The Confractor must review and update the Data Protection Plan annually
or at such other times as reasonably required by the Principal.

The Contractor must:

(1)
(i1

comply with its latest Data Protection Plan; and

provide its latest Data Protection Plan to the Principal on request.
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17.6 Evidence of compliance
(a) On each anniversary of the Award Date or at such other times as
reasonably required by the Principal, the Contfractor must submit to the
Principal's Representative a written statement (in a form approved by the
Principal's Representative in writing) that the Contractor has complied with:
(i) all of its privacy, security and confidentiality obligations under this
Conftract; and

(ii) any Data Protection Plan prepared in accordance with clause
17.5,

(Compliance Statement). c_)@

(b) The Compliance Statement must be signed and certifie by the
Contractor's duly authorised representative.

(c) Without limiting clauses 17.6(a) and 17.6(b), at he&gqs;noble request of the
Principal, the Contractor must, within the timeframe stated in the Principal's
request, provide the Principal with evidence Q emonstrates to the
satisfaction of the Principal that the Contr nd its Subcontractors have:
(i) complied with the privacy, seeurity and confidentiality obligations

under this Contract onw Data Protection Plan; and
(ii) all necessary procagﬁ , processes and systems (including
fraining) in ploc@ mply with such obligations.
17.7 Indemnity and mfrmgeme

The Contractor must inde e Pr|n<:|pol against any Claims against, or costs, losses

or damages suffered or| ed by, the Principal, arising out of, orin any way in

connection with, an | or alleged infringement of any Privacy Laws arising out of
or in connection w, Con’rroc’ror s Activities or any breach by the Contractor of

clause 17. 4

18. Nohces\@
18.1 Notj Variation
gf ontractor considers that a Direction by the Principal's Representative, which is
expressed to be a "Variation Order" under clause 11.2, constitutes or involves a
ariation, the Confractor must, if it wishes to make a Claim against the Principal arising
out of, orin any way in connection with, the Direction:

(a) within 5 Business Days of receiving the Direction and before commencing
work on the subject matter of the Direction, give notice to the Principal's
Representative that it considers the Direction constitutes or involves a
Variation;

(b) within 15 Business Days of giving the notice under clause 18.1(a), submit a
written claim to the Principal's Representative which includes the details
required by clause 18.3(b) and
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(c) continue to carry out the Contractor's Activities in accordance with the
Contract and all Directions of the Principal's Representative, including any
Direction in respect of which notice has been given under this clause 18.1.

18.2 Notice of other Claims
Except for Claims for:
(a) an extension of time under clause 10.6;
(b) a Variation instructed in a "Variation Order" under clause 11.2 or to which
clause 18.1 applies; or
(c) payment under clause 12.2 or 12.8 of the original Contract Pnc@@iﬁed in
the Key Details,
the Confractor must give the Principal's Representative the no’r eqwred by clause
18.3 if it wishes to make a Claim against the Principal in resp ny Direction by the
Principal's Representative or any other fact, matter or thing umg a breach of the
Contract by the Principal) under, arising out of, orin onyaﬁz in connection with, the
Contract or the Contractor's Activities, the Goods and ices, including anything in
respect of which:
(d) it is otherwise given an express entittemgnt under the Contract; or
(e) the Contract expressly prowdes
(i) specified costs o@Qe added to the Contract Price; or
(ii) the Con’rro@ce will be otherwise increased or adjusted,
as determined b& Principal's Representative.
18.3 Prescribed notice \
The notices refer. fOIn clause 18.2 are:
(a) a @en notice within 5 Business Days of the first occurrence of the Direction
°® er fact, matter or thing upon which the Claim is based, expressly
C%ecifying
®\O (i) that the Contractor proposes to make a Claim; and
$ (ii) the Direction or other fact, matter or thing upon which the Claim
will be based; and
(b) a written claim within 15 Business Days of giving the written notice under
paragraph (a), which must include:
(i) detailed particulars concerning the Direction or other fact, matter
or thing upon which the Claim is based;
(ii) the legal basis for the Claim, whether based on a term of the
Contract or otherwise, and if based on a term of the Contract,
clearly identifying the specific term;
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(iii) the facts relied upon in support of the Claim in sufficient detail to
permit verification; and

(iv) details of the amount claimed and how it has been calculated.

Continuing events

If the Direction or fact, matter or thing upon which the Claim under clause 18.1(b) or
clause 18.2 is based or the consequences of the Direction or fact, matter or thing are
continuing, the Confractor must continue to give the information required by clause
18.3(b) every 20 Business Days after the written claim under clause 18.1(b) or 18.3(b)
(as the case may be) was submitted or given to the Principal's Representative, until
after the Direction or fact, matter or thing upon which the Claim is based h r the
consequences thereof have, ceased.

CD
Time bar \)

If the Conftractor fails to comply with clauses 18.1, 18.2, 18.3

(a) the Principal will not be liable (insofar as it is pogfxle to exclude such liability)
upon any Claim by the Contractor; and

(b) the Contractor will be absolutely barred f@moking any Claim against the
Principal, 7/

arising out of, orin any way in connec’rion\% the relevant Direction or fact, matter
or thing (as the case may be) to which«la 18.1 or 18.2 applies.

Other provisions unaffected O

other provision of the Con hich requires the Contractor to give notice to the
Principal's Representatiyé«n drder to preserve an entitlement to make a Claim against
the Principal.

Modern Slav'&y

(a) .K is/clause 19:
\Qc—% "Modern Slavery" has the meaning given to it in the Modern

Nothing in clauses 18.1, ]8@%.4 or 18.5 will imit the operation or effect of any

Slavery Act 2018 (Cth) and includes any form of slavery, servitude,
debt bondage, deceptive recruitment practices, or forced labour

$® to exploit children or other persons; and

(ii) "Modern Slavery Laws" means the Modern Slavery Act 2018 (Cth)
and any other applicable legislation addressing similar subject
matter.

(b) The Confractor warrants that:

(i) it complies with and will confinue to comply with all applicable
Modern Slavery Laws;

(ii) it has thoroughly investigated its labour practices, and those of its
Subcontractors in respect of any Modern Slavery used anywhere
in its operations or supply chain or in the operations or supply
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chain of any of its Subcontractors (to the extent reasonably
possible);

(iii) it has put in place all necessary processes, procedures,
investigations and compliance systems to ensure that it can
provide the warranties under this clause at all relevant times; and

(iv) it has taken, and will take in the future, all necessary actions and
investigations to validate the warranties provided under this
clause.

(c) Should the Confractor become aware of any:

(i) Modern Slavery risks in its supply chain or operohons r@ nofify
the Principal of those risks and advise the Principal s’reps it is
taking to eliminate or minimise those risks; or

(ii) Modern Slavery practices being carried Qu\@w\n its operations or

supply chain, it must:

A. in writing, immediately n@e Principal of those
practices and of the tion action it proposes to
take; and @

7/
B. atits cost, take ony such additional remediation action
required by rincipal (acting reasonably and after

due cons@ nWwith the Contractor).

(d) If the Conftractoris a ‘rep entity’ for the purposes of any state or
federal Modern Slavegyhaws, including the Modern Slavery Act 2018 (Cth), it
must provide the Principal with a copy of any report it is required to prepare

under that Ieg|§\ f ‘rhe Principal's request.

20. Miscellaneous \C.)
@

20.1 Address for s

ands) under or in connection with the Confract:

\Oc—)(i) must be in writing;

@ (ii) must be signed by the party making the communication or (on its
behalf) by any director, secretary, attorney or authorised agent of,

that party;

(a) R &@nmunicaﬁons (including notices, consents, approvals, requests and

(iii) subject to clause 20.1(b), must be delivered or posted by prepaid
express post to the address, or sent by email to the email address,
of the Principal's Representative or the Contractor's Representative
(as applicable) set out in this Contract or such other address or
email address as may be nofified in writing by a party to the other
party; and

(iv) are taken to be received by the addressee:
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A. (in the case of prepaid express post sent to an address
in the same country) on the second Business Day after
the date of posting;

B. (in the case of prepaid express post sent to an address
in another country) on the fourth Business Day after the
date of posting;

C. (in the case of delivery by hand) on delivery atf the
address of the addressee as provided in
clause 20.1(a)(ii); and

D. (in the case of email), at the local time (in th ce of
receipt of that email) that would be detergi if
section 13A of the Electronic Tronsoc’rions} 2000
e ,

(NSW) were to apply in respect of ‘rhgk

provided that if the communication wo en to be
received on a day which is not a Business\Rdy or after 5.00pm on
a Business Day, it is faken to be recei at 9.00am on the next

Business Day. O
If: Q

(o)
. 7
(i) the Confractor sends a n@tfice under clause 10, 11, 12, 13, 14, 15,
15A or 16 or concerni laim for payment (including any
communicationin n@e t of the SOP Act); or
(ii) the Principal sen@ notice under clause 11.2, 14.2, 14.3, 14.4, 14.7
or 15.1,
by email, the Co @?or or the Principal (as applicable) must also deliver or
post such noti e relevant address provided in clause 20.1(a){iii).
(c) For the ov@ce of doubt:
(i) o notice referred to in clause 20.1(b) will be effective untfil it has
@ been delivered or posted in accordance with clause 20.1(b); and
. \
c_}ﬁ) if a nofice referred to in clause 20.1(b) is issued by both email and
is also either delivered by hand or posted, both notices must be
identical, and in the event that they are not identical, neither

@
T

(e)

notice will constitute a valid notice.

Where clause 20.1(b) applies, the relevant notice will be taken to have been
received on the date determined in accordance with clause 20.1(a)(iv)A,
20.1(a)(iv)B or 20.1(a)(iv)C|(as the case may be).

The Confractor must ensure that any documents it provides, including by
electronic means, are in the file structure and format for such documents as
may be specified by the Principal from tfime to time. As at the Award Date,
the Principal requires such documents which are submitted by email to be
submitted as an attachment to an email, where the attachment is in .pdf, or
where appropriate Excel, Primavera (.xer or .xml) or Microsoft Project (.mpp)
format.
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(f) The Principal will not be liable to the Contractor or to any other person for
any loss or damage suffered in relation to any document tfransmitted
electronically, including any loss or damage related to or arising out of:

(i) the transmission of any harmful code (such as viruses) to the
Contractor by electronic mail (including any document attached
to electronic mail); or

(ii) any failure by the Principal to notify the Confractor that the
Principal may have received any harmful code (such as viruses)
from the Contractor in any electronic mail (including in any
document attached to electronic mail).

20.2 Governing Law c’)®

The Conftract is governed by and must be construed according to th Q/\/S of the

State of New South Wales. O

203 Jurisdiction S\

Subject to clause 15.13, each party irrevocably: O

(a) submits to the non-exclusive jurisdiction o@cour’rs of the State of New
South Wales, and the courts competen# to determine appeals from those
courts, with respect to any proceedings which may be brought at any time
relating to the Contract; and \

(b) waives any objection it mc@pr in the future have to the venue of any
proceedings, and any Cla may now or in the future have that any
proceedings have be@@rough’r in an inconvenient forum, if that venue falls
within clause 20.3(

[ J
20.4 Counterparts \C—)\

(a) This Con @moy be executed in any number of counterparts and by the
partie separate counterparts. Each counterpart constitutes an original of
‘rh| ontract, and all fogether constitute one agreement.

or’ry who has executed a counterpart of this Contract may exchange
%o’r counterpart with another party by emailing the counterpart executed
y it fo that other party and, upon request by that other party, will thereafter
promptly deliver by hand or post to that party the executed counterpart so
exchanged by email, but delay or failure by that party to so deliver a
$ counterpart of this Contract executed by it will not affect the validity of this
Confract.
20.5 Entire agreement

This Contract constitutes the entire agreement and understanding between the

parties and will take effect according fo its tenor despite, and supersedes:

(a) any prior agreement (whether in writing or not), negotiations and discussions
between the parties in relation to the subject matter of this Contract; or

(b) any correspondence or other documents relating to the subject matter of
this Contract that may have passed between the parties prior to the Award
Date and that are not expressly included in this Contract.
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20.6 Amendments
This Contract may only be amended by a document signed by or on behalf of both
the Principal and the Confractor.

20.7 Waiver

(a) Failure to exercise or enforce, or a delay in exercising or enforcing, or the
partial exercise or enforcement of, a right, power or remedy provided by
Law or under the Contract by a party does not preclude, or operate as a
waiver of, the exercise or enforcement, or further exercise or enforcement,
of that or any other right, power or remedy provided by Law or under the
Conftract.

(b) A waiver or consent given by a party under the Contract is,on fective
and binding on that party if it is given or confirmed in writing that party.

(c) No waiver of a breach of a term of the Contract opetates as a waiver of
any other breach of that term or of a breach of any\ther term of the
Contract.

20.8 Assignment and Change of Control 0

(a) The Principal may at any time, and witlkbut having to obtain the Contractor's
approval, assign any right or interesiof the Principal under the Contract or
create or allow to exist, a secu % rest over or in respect of the Contract
or any right or interest of the R{inCipal under the Contract.

(b) The Confractor cannot OSQ novate, permit or suffer a Change of Confrol
or otherwise fransfer fits rights or obligations under the Contract
without the prio.r wyi consent of the Principal.

(c) If the Principagt,§ \} absolute discretion, approves a novation of this
Contract, ntractor must provide the Principal with a duly completed
and exe Deed of Novation in relatfion to this Contract, and the
Princips&cos’rs and expenses in connection with negotiating, preparing
ang=executing any Deed of Novation will be a debt due and payable from

& ntractor to the Principal.

(d) q%we Contractor must notify the Principal in writing as soon as reasonably
practicable if the following occur in relation to the Confractor:

@ (i) a restructure of the Contractor or any Related Entity (as defined in

$ the Corporations Act) of the Contractor that does not change the
Ultimate Holding Company (as defined in the Corporations Act) of
the Contractor; or
(ii) a transfer or issue of any securities listed on any recognised stock
or securities exchange.
20.9 Consents

A consent required under the Contract from a party may be given or withheld, or may

be given subject to any conditions, as that party (in its absolute discretion) thinks fit,
unless the Contract expressly provides otherwise.
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20.10 Expense

Except as otherwise provided in the Contract, each party must pay its own costs and

expenses in connection with negotiating, preparing, executing and performing the

Contract.

20.11 Severance

If at any time a provision of the Contract is or becomes illegal, invalid or

unenforceable in any respect under the Law of any jurisdiction, that will not affect or

impair:

(a) the legality, validity or enforceability in that jurisdiction of any o’rh@rovision
of the Contract; or C)

(b) the legality, validity or enforceability under the Law of any oMeér jurisdiction
of that or any other provision of the Contract. OK

20.12 Indemnities \S\

(a) Each indemnity in the Confract is a con‘rinuiligaﬂon, separate and
independent from the other obligations parties, and survives
termination, completion or expiry of the Contract.

7/

(b) It is not necessary for a party to incug expense or to make any payment
before enforcing a right of ind if\conferred by the Contract.

(c) A party must pay on dem y amount it must pay under an indemnity in
the Contract.

20.13 United Nations Convqntét)t applicable
The United Nations Co gr}bn on Contracts for the International Sale of Goods does
not apply to the Co@r%.

20.14 English langu

All comy& ons between the parties and all documentation provided in

conne % ith the Contractor's Activities (including the Deliverables) must be in the

Engli uage.

20.15 '@e:

a) Without limiting clause 8.3, the Contractor must pay all faxes which may be
payable in respect of the Contractor's Activities, including any customs duty
and primage applicable to imported plant, equipment and materials
required for the Contractor's Activities.

(b) If the Principal is required in its opinion to withhold any amount in respect of
tax from a payment to be made to the Confractor under the Conftract, it is
entitled to do so and such withholding and payment to the relevant taxing
authority will be a good discharge of its obligation to pay the relevant
amount to the Confractor.

(c) If the Principal pays an amount to the Contractor without withholding an
amount in respect of tax, the Contractor must indemnify the Principal for
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any loss suffered by the Principal as a result of the Principal failing tfo withhold
the amount in respect of tax.

20.16 No partnership, joint venture or other fiduciary relationship
Nothing in the Contract will be construed or interpreted as constituting the relationship

between the Principal on one hand and the Confractor on the other hand as that of
partners, joint venturers or any other fiduciary relationship.

20.17 Exchange of information between government agencies

(a) The Confractor authorises the Principal and its Personnel to make
information concerning the Contractor and the Contract ovoilol@) any

Authority, including: C)
(i) any information provided by the Contractor t ’rh})ncipol;

(ii) any information relating to the Contract '@formonce under
the Conftract; and \

(i) the terms of the Contract. O
(b) The Contractor acknowledges and ogretho’r:
7/

(i) any information about thg Contractor from any source, including
but not limited to subs ted reports of unsatisfactory
performance, mayde en info account by the Principal and
any Authority in @/ ering whether to offer the Confractor future
opportunities for government work;

(ii) the com ication of such information to any Authority is a
com tion falling within section 30 of the Defamation Act
200 ); and

(iii) @Drincipol has in place processes for assessing the performance
of its suppliers, that these processes will apply to the Confractor’s
performance under the Contract and that it will participate in the

@ Principal’'s "Contractor Performance Reporting" process.

20.18 Purch6%~0rder where no Standing Offer Deed

o Standing Offer Deed exists, any terms and conditfions in any Purchase Order
ot apply and will not bind the parties.

20.19$Propor’rionq’re liability

(a) To the extent permitted by Law, Part 4 of the Civil Liability Act 2002 (NSW)
(and any equivalent statutory provision in any other state or territory) is
excluded in relation to all and any rights, obligations or liabilities of either
party under or in any way in connection with the Confract whether such
rights, obligations or liabilities are sought to be enforced in contract, tort or
otherwise.

(b) Without limiting paragraph (a), the rights, obligations and liabilities of the

Principal and the Contractor under the Contract with respect to
proportionate liability are as specified in the Contract and not otherwise,
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whether such rights, obligations or liabilities are sought to be enforced by a
Claim in contract, in tort or otherwise.

(c) To the extent permitted by Law:

(i) the Contractor must not seek to apply the provisions of Part 4 of
the Civil Liability Act 2002 (NSW) in relation to any Claim by the
Principal against the Contractor (whether in contract, tort or
otherwise); and

(ii) if any of the provisions of Part 4 of the Civil Liability Act 2002 (NSW)
are applied to any Claim by the Principal against the Confractor
(whether in contract, tort or otherwise), the Contractor
indemnify the Principal against any loss, damage, cqst xpense
that forms part of a Claim by the Principal ogoins’r\s ontfractor
which the Principal is not able to recover from the ntractor
because of the operation of Part 4 of the C&‘{'@bili‘ry Act 2002

(NSW).
Prior work \S\

(a) The terms of the Contract apply to all of t performed by the
Confractor in connection with the Confrastor's Activities even if it was
performed prior to the Award Date.  »

(b) Any payment made to the Con\% r by the Principal in connection with
the Confract or the Contractdr'sWeftivities prior fo the Award Date will be
tfreated as a payment un Contract and will be in part discharge of

the Principal's obligation y the Contract Price.

If the Contractor is a ’r.ru

If the Confractor enters 'Q§Me Contract as trustee for a trust (Contractor Trust),
without limiting any ovision of the Contract, the Contractor represents and
warrants that:

<\

(a) ‘rh@)n’rroc’ror is the only trustee of the Contractor Trust;

(b) onfractor has unqualified power under the constitution of the

[ J
C,}on’rroc’ror Trust to perform its obligations under this Contract;

\O no action is currently taking place or pending to remove the Contractor as
trustee of the Conftractor Trust or fo appoint additional trustees of the

$ Contractor Trust;

(d) the Confractor has entered into this Contract in its capacity as trustee of the
Contractor Trust and for the benefit of the beneficiaries of the Contractor
Trust;

(e) the Confractor has the right to be fully indemnified out of the assets of the
Contractor Trust in respect of the obligations incurred by it in relation o this
Conftract;

(f) there is no subsisting breach of the constitution of the Contractor Trust; and

(9) the Conftractor Trust has not been terminated and there is no action
pending to terminate the Contractor Trust.
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20.22 Legal Opinion

If:

(a) the Confractor is incorporated outside of Australia the Confractor must, on
the Award Date, provide a Legal Opinion supporting, and in respect of, the
execution of this Contract; and

(b) the Guarantor is incorporated outside of Australia the Confractor must, on

the Award Date, provide a Legal Opinion supporting, and in respect of, the
execution of the parent company guarantee required by clause 4.6(a).

94

[Contract number]] [WaterNSW ARK Ref]
CD2019/221: WaterNSW Standard Form Contract - Goods and/or Services



Schedule 1 - Key Details

Clause 1 - Definitions and i

WaterNSW
~

nterpretation

Contract - Other
documents forming part
of the Contract

(Clause 1.1)

[List any other Contract documents]
(If nothing is specified, nil.)

(Where a Standing Offer Deed exists, as per the Purchase
Order. If nothing is stated in the Purchase Order, nil.)

Contract Price:

[Insert lump sum if applicable orinsert 'Calculated in
accordance with Schedule 2]

(Clause 1.1) ~
(Where the Contract Price is not a lump sum, the Contract
Price is calculated in accordance with Schedglg 2.)
A S
(Where a Standing Offer Deed exists, as per the Purchase
Order.) h
) A\ 4
Contractor's Name: [insert] S&
Representative: . \
(Clause 1.1) Address: [insert] O

Email: [insert] (\

(Where a Standing Offer Deed exists, as per the Purchase
Order. If nothing stated in the Purchase Order, as per the Key

Details of the Standing Offer Deed.)
NN Y

Date for Delivery of
Goods:
(Clause 1.1)

ol W

Where there are no Separable Portions, for the Goods is:
[insert]

Where"rhere are Separable Portions, for each Separable

Portion is:

«

_SJeparabIe Portion Date for Delivery
[insert] [insert]

[insert] [insert]

...................................................

(Where a Standing Offer Deed exists, as per the Purchase
Order.)

Defects Liability Period:

Kwse 1.1)

[insert]
(12 months unless otherwise stated)

(Where a Standing Offer Deed exists, any other longer period
stated in the Purchase Order).

Option Period 1:
(Clause 1.1):

[if applicable, insert option period, e.g "2 years". If there is to
be no Option Period 1, insert "N/A"]

(Where a Standing Offer Deed exists, as per the Purchase
Order.)
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7. |Option Period 2: [if applicable, insert option period, e.g "2 years". If there is to
be no Option Period 2, insert "N/A".
(Clause 1.1) Pn I : IA]
(Where a Standing Offer Deed exists, as per the Purchase
Order.)
8. |Option Period 3: [if applicable, insert option period, e.g "2 years". If there is to
be no Option Period 3, insert "N/A"]
(Clause 1.1)

(Where a Standing Offer Deed exists, as per the Purchase
Order.)

9. |Principal's Representative: |Name: [insert]
I 1.1
(Clause 1.1) Address: [insert] @

Email: [insert] QCD

(Where a Standing Offer Deed exists, as per the Purchase
Order. If nothing stated in the Purchase Order, as per the Key
Details of the Standing Offer Deed.)\v

10. |Separable Portions: [Describe each Separable Pgttiorrof the Goods and/or the
(Clause 1.1) Services]
(Where a Standing Offer@d exists, as per the Purchase
Order) /7
11. |Term of Services [Insert term of Contract in relation to Services - for how long or
(Clause 1.1) until when the Services must be carried out. eg. 12 months

from Date of Acceptance. Specify when the Term of Services
starts and ends.]
m\

(Only applicable if Services are being provided for a set
¢ period.)
\v

<’(Where a Standing Offer Deed exists, as per the Purchase

@ Order.)

12. |Delivery Point: Where there are no Separable Portions, for the Goods is:
(Clause 1.1) @ Where there are Separable Portions, for each Separable
\ Portion is:
Separable Portion Delivery Point
®\O [insert] [insert]
& [insert] [insert]

---------------------------------------------------

(Where a Standing Offer Deed exists, as per the Purchase
Order.)

Clause 2 - Parties’ obligations

13. |Escalation of rates for [insert]%
extension: . -
(Clause 2.3(b)) (If nothing is specified, 0%)

(Where a Standing Offer Deed exists, any lower percentage
stated in the Purchase Order)
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~

[Insert how frequently in months/days the Contractor must
produce a KPI Performance Report]

[Insert how frequently in months/days the Principal and the
Contractor must meet to review the Contractor's performance]

(If nothing is specified, the Contractor must provide a KP!I
Performance Report at the end of each month and the
Principal and the Conftractor will meet every 3 months, unless
otherwise agreed in writing by the Principal.)

Clause 3 - Personnel

15. |[Key people: Person Position \;’)

(Clause 3.5(a)) \
............................................................... g
.......................................................... R
................................................. g
e S
(Where a Standing Offer Deed exists, as per the Purchase
Order) / v

4
Clause 4 - Security \A
16. |Security to be provided |Clause 4.1 Oppies: [yes / no]

by the Contractor: £ . . . .

(Clause 4.1) [Selecjées if the Conftractor is required to provide security]
- O

17. |Is a parent company <:[Les/No]
guarantee required?: \ . . . .
(Clause 4.6) @ If required, it must be provided by: [Insert name of Guarantor].
A [Note to user: If a parent company guarantee has been
provided by the Contractor under a Standing Offer Deed, no
R \@ parent company guarantee is required under this Contract]
LN
Clause 5 - Risks and insurance
A\
18. |Date for transfer of risk: | [Date of Acceptance / Upon delivery of the Goods or

(clause 5.1
&v

Separable Portion to the Delivery Point.]

[Select "Upon delivery of the Goods or Separable Portion to the
Delivery Point" if the Principal will accept care, custody and
control of the Goods on delivery.]

[Select "Date of Acceptance" if the Contractor will continue to
have care, custody and control of the Goods between
delivery and Acceptance (e.g. if it is installing the Goods).]

(If nothing is specified, Date of Acceptance.)

Click or tap here to enter text.

19. |Insurance policies [insert]
required to be effected
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by the Principal: (None, unless otherwise stated)
(Clause 5.4)
20. |Insurance policies Goods Insurance

required fo be effected
by the Contractor:
(Clause 5.5(a))

In respect of the property insurance, the amount of cover is the
replacement value of the Goods.

In respect of the marine transit insurance, the amount of cover
is 110% of the replacement value of the Goods.

Public Liability Insurance

Amount of coveris $20 million in respect of any one
occurrence.

Maximum deductible: $[insert] \g—)
'
(If nothing is stated, the maximum deduc’ri?le is $0)
Product Liability Insurance S\
a.

Amount of cover: $20 million in respect of any one occurrence
and in the aggregate for all occurrences in any 12 month

period. (\V

Maximum deductible: yinsen‘]
(If nothing is s’rcfed,"rhe maximum deductible is $0)
™
Workers Compfns_aﬁon Insurance
Amount of@er: The maximum amount required by Law
Maximum deductible: Not applicable
.Moto‘r Vehicle Insurance
LN\
<~Amoun’r of cover: Combined limit of not less than $20 million in
respect of property damage and third party bodily injury (other

@ than as provided for by any compulsory statutory insurance
4 scheme or accident compensation scheme).

Professional Indemnity Insurance

x9
C—;\\ Amount of cover including provision for at least one automatic

reinstatement of the limit of indemnity: $[insert]

®\O (If no amount is specified, $10 million)

Maximum deductible: $[insert]
(If nothing is stated, the maximum deductible is $0)

21. |Additional requirements |[The Product Liability Insurance and Public Liability Insurance

for Product Liability must extend the benefit of cover fo the Principal as an insured
Insurance and Public in respect of its liability for the acts or omissions of the

Liability Insurance Contractor and ifs Subcontractors]

(Clause 5.5(c)) OR

[The Product Liability Insurance and Public Liability Insurance
must be in the joint names of the Contractor and the Principal]

(If nothing stated, the Product Liability Insurance and Public
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Liability Insurance must extend the benefit of cover to the
Principal as an insured in respect of its liability for the acts or
omissions of the Contractor and its Subcontractors)

Clause 6 - Design and documentation

22.

Documents and number
of copies to be provided
by the Principal to the
Contractor:

(Clause 6.1)

Document No of copies

N7

(Where a Standing Offer Deed exists, as per the Purchcrse

23.

Number of copies of
Design Documentation
to be submitted or
resubmitted by the
Contractor to the
Principal:

(Clause 6.5)

[insert]

@

(2 copies if not otherwise s’raTedy\

(\

24.

Escrow deed required

(Clause 6.11)

[Water NSW's d osn‘lon is “no”. Only select "yes” where
there is softwar & eing procured and if unsure, select “On
Request”] é

Yes - requi ithin 5 Business Days of Award Date /Not

requir’t%l?equired on request
JIf @1 is stated, no)

Clause 7 - Site and inform

ahon
v

25.

Work health and safety - |

principal contractor

(Clause 7.5(b®
e

The principal contractor for the purposes of the WHS Legislation

(If nothing is stated, the principal contractor is the Contractor)

Clause 8 - Manufacture a
«§

nd production

26.

N\

-l L]

Existing Approvals and
\other Approvals which
.the Principal is to obtain:
(Clause 8.3(c))

[Insert any Approvals that will be obtained by the Principal e.g.
a planning Approval]

(Where a Standing Offer Deed exists, as per the Purchase
Order.)
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27. |Pre-Approved Subcontractor Part of the Contractor's Activities
Subcontractors
(Clause 8.5(b)) [insert] [insert]
[insert] [insert]

(Where a Standing Offer Deed exists, as per the Purchase
Order.)

be procured by the
COntrqcior from ..............................................................................
Subcontractors and | L
provided to the Principal: e [ Y~

(C|Ouse 86) ..............................................................................

28. |Warranties required to Warranty required from )(_)U

[Insert description of types of equipment or trades from whom
subconfractor warranties are required]

(Where a Standing Offer‘ Deed exists, as per the Purchase

Clause 10 - Time

Order.) ‘\*
O

‘ v
7~
$[insert] peuy

(If nofhing’is stated, 0.5% of the Confract Price per day)

29. |Cap on delay costs
(Clause 10.12)

@
[ins‘erf] % of the Conftract Price in the aggregate

(f'no amount is specified, 10% of the Contract Price in the
aggregate)

(Where a Standing Offer Deed exists, as per the Purchase
Order. If nothing is stated in the Purchase Order, $0)
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30.

Percentage adjustments
for valuing a Variation:
(Clause 11.3(c)(i))

(a)  For non-time related overheads and profit where the
adjustment is to be an increase:
[insert]% of the amount determined.
(b)  For overheads and profit where the adjustment is fo be a

decrease:
[insert]% of the amount determined.
(If nothing stated in (a) or (b) above, 5%.)
(Where a Standing Offer Deed exists:

N

* where the adjustment is to be an increase, any lower
percentages stated in the Purchase Ordéf'\)

amount stated in the Purchaser

= where the adjustment is to be a @@&e any higher

Clause 13 - Delivery and Acceptance

0\/

31. |Earliest date and/or time |[insert] 7/
when Goods may be
delivered to the Delivery ‘\\
Point: (Where a Standing Offer Deed exists, as per the Purchase
(Clause 13.2(a)(i)) Order) O\
32. |Packaging requirements [inserf]’\
for transportation of the N\
®
Goods ’\O
(Clause 13.2(a) (vi)) <‘(Where a Standing Offer Deed exists, as per the Purchase
\Order)
1 \./)
33. |[Mode of delivery: [insert]
(Clause 13.2(a) (vii))
\ (Where a Standing Offer Deed exists, as per the Purchase
c’) Order)
34. |Unload or load the Yes/No

\Goods at Delivery Point

2\
Q (Clause 13.2(a) viii))

(Where a Standing Offer Deed exists, as per the Purchase

Order.)
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Liquidated damages
payable by Contractor
for delay in achieving
Acceptance after the
Date for Delivery:
(Clause 13.11)

WaterNSW
~

Where there are no Separable Portions, for the Goods is:
$[insert] per day

Where there are Separable Portions, for each Separable
Portion is:

Separable Portion Liquidated damages

[insert] $[insert] per day

[insert] $[insert] per day

(If nothing is stated, 0.5% of the Contract Price pe‘r/d?y)

(Where a Standing Offer Deed exists, as per the Purchase
Order. If nothing is stated in the Purchase Order, 0.5% of the
Contract Price per day.) & N

36.

Cap on liquidated
damages:
(Clause 13.13)

[insert]% of the Confract Price. \‘ ,‘

(If no amount is specified, 10% of ’rQe Conftract Price
~
(Where a Standing Offer Deed exists, any higher amount

specified in the Purchase C{der)

Clause 14 - Limitation of liability

/
\

37.

Limitation of liability
(Contractor):
(Clause 16(a){ii))

3
@

An amount eqquI ’ro‘:\
NN\

a) the Contract Price as adjusted from fime to time,
including on account of any Variations but without
reducing the Conftract Price for any amounts deducted

Qnder clause 9.11; plus

any other amounts paid or payable by the Principal to
the Contractor under or in connection with the
Contract, including any delay costs under clause 10.12
and any suspension costs under clause 10.13.

X
.,)\

>

38.

Limitation of liability

(Principal): (0

(Clause 16(f)
\L

O
%

An amount equal to:

a) the Contract Price as adjusted from time to time,
including on account of any Variations but without
reducing the Conftract Price for any amounts deducted
under clause ?2.11; plus

b) any other amounts paid or payable by the Principal to
the Confractor under or in connection with the
Contract, including any delay costs under clause 10.12

and any suspension costs under clause 10.13.
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Schedule 2 - Payment Schedule

(Where a Standing Offer Deed exists, the Schedule of Prices in Annexure B of the Standing Offer
Deed applies).

[Note: where there is no Standing Offer Deed, insert Contract Price or mechanism for calculating
Contract Price, including any foreign currency components.

Also insert Payment Schedule if available, for the calculation of Variations and progress claims.]

[Note to user: any schedule of prices containing a daily rate must specify how many hours are
assumed in a day for that rate]
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Schedule 3 - KPIs

[Water NSW to insert any KPIs in addition to those in the Appendix]

(If nothing is attached, the only KPIs are those specified in Schedule 8 of the Appendix).
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Appendix

See attached (if nothing is attached a copy is available on request from the Principal's
Representative).
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Exhibit A - Statement of Work

The Statement of Work should contain, as a minimum, a detailed description of:

1.1

1.2

1.3

1.4

1.5

any Goods or Services to be provided;

whether the Contractor must design the Goods or if any design work is required as
part of the Services;

the Site that will be provided by the Principal (if any);
any Tests that must be carried out by the Contractor; and

any requirements for the packing and marking of Goods for delivery. C_-)®
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